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Deposit Corporate Funds Officer’s 
Individual Account 


bank which permits officer corporation de- 
posit, his personal account, drafts payable him such 
officer, will responsible the corporation for any amount 
which the officer thereafter wrongfully converts his own 
use. This liability attaches although the bank may have acted 
entirely good faith the matter. The question good 
faith not involved. The liability predicated upon the fact 
that the bank has knowledge circumstances which should 
immediately put upon inquiry. The bank knows from the 
form the instruments offered for deposit that they repre- 
sent funds which belong the corporation. The bank also 
knows that these funds are being: deposited, not the credit 
the corporation, but the individual credit the officer. 
This knowledge imposes obligation upon the bank in- 
vestigate and ascertain whether not the officer acting with 
proper authority. make such investigation, the 
bank acts its peril. 

The point has been decided many times the courts. The 
latest decision the question one the Supreme Court 
Texas, Quanah, Acme Pacific Railway Co. Wichita 
State Bank Trust Co., Rep. (2d) 385. This 
reverses the decision the lower court this case (61 
Rep, 2d, 170), which was published the November, 1933, 
issue the Banking Law Journal page 917. 

Cases this kind are governed different rule than 
that which applies deposits fiduciaries such executors, 
administrators, guardians, etc. generally held that 
bank may, without rendering itself open liability, permit 
fiduciary deposit trust funds held him his individual 
account. such cases, held that the bank does not 
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become liable unless has actual knowledge that the fiduciary 

misappropriating the funds or, some way, participates 
such misappropriation. deposit corporation official, 
however, corporate funds his individual account far 
out line with ordinary business practice that any such 
attempted deposit should place bank immediately upon its 
guard. 

There seems unending series cases this 
character; that is, cases which bank has permitted 
corporate official deposit corporation moneys his personal 
account, the official subsequently using the money for his 
own purposes. Invariably, the bank has been held liable for 
the loss sustained the corporation and the loss frequently 
runs into large amount. 

the present case appeared that the plaintiff railroad 
company kept its regular deposit bank Quanah, Texas, 
Over period six years, the treasurer the railroad com- 
pany, Hawkins, caused the depositary bank issue bills 
exchange (or bankers’ drafts) payable him treasurer. 
deposited these drafts his individual account the 
defendant bank, located Wichita, some eighty miles distant 
from Quanah, later withdrawing the money and applying 
his own uses. this manner, the treasurer appropriated 
sum excess $68,000 belonging the railroad. For 
this amount the bank was held liable. 

Just why banks continue permit deposits this kind 
opened, view the many heavy losses which have 
been sustained result such accounts, difficult ex- 
plain. may that they not wish offend depositor 
making searching inquiry concerning his authority and 
the uses which plans make the deposit. so, banks 
should find some diplomatic method refusing deposits 
the kind here involved. The court the present case sug- 
gests that accounts this kind opened the name the 
officer his official capacity. this had been done the 
present case, the court states, the treasurer “could have drawn 
the money from the bank upon his checks treasurer 
libitum and the bank would have been under duty 
inquiry how the money was being expended.” 
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safer method would for the bank insist that the account 
opened the name the corporation. 

quote from the court’s opinion length and the 
quoted paragraphs are recommended for careful study 
banks which wish avoid liability the kind here sustained. 


have carefully considered practically all the American 
decisions touching the question liability bank for deposits 
fiduciaries, and the decision expressed herein has been reached after 
the most mature and exhaustive consideration all phases the 
problem. 

this instance, Hawkins, while occupying fiduciary situation, 
was the treasurer railway company incorporated under the laws 
this state. Such corporation must necessarily act through 
officers and agents with delegated powers and authority. Under 
section article 5934 Revised Statutes 1925, the checks 
this instance were deemed prima facie payable the railway 
company. While true that said section Hawkins treasurer 
was authorized indorse the checks for negotiation, and while 
also had general authority indorse checks, yet every person deal- 
ing with him was charged with knowledge that was not authorized 
indorse said checks for the purpose transferring the funds 
himself individually. strikingly unusual for officer 
corporation indorse checks payable the corporation, payable 
himself treasurer the corporation, and open 
account his own name for the purpose using the account 
furtherance the legitimate purposes the company. The ques- 
tion, therefore, may not be, properly speaking, total lack author- 
ity the part agent officer indorse checks the corpora- 
tion order transfer funds himself personally, the language 
some the decisions first sight seems imply, but this case 
may disposed upon the proposition that the exercise author- 
ity (even existed) was such unusual act arouse suspicion 
and incite inquiry. seems definitely settled, even states, 
like New York, for instance, which strongly defend the non-liability 
banks cases where ordinary fiduciaries deposit trust funds 
their personal accounts, that “bank must ascertain its peril 
whether the president, district manager, secretary, treasurer any 
other officer agent corporation has authority endorse 
check drawn the order the corporation and such endorsement 
transfer the money his personal account.” Michie Banks and 
Banking, vol .5, 164. 

the case Wagner Trading Co. Battery Park National 
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New York Court Appeals, which the same court that wrote the 
case Bischoff Yorksville Bank, 218 106, 112 759, 
1916F, 1059, strongly relied upon the Court Civil 
Appeals, the president corporation indorsed checks payable 
and deposited same his personal account, the funds being later paid 
out his personal checks, the court said: “The facts showing the 
conversion are complete. Wagner had authority indorse the 
checks, although by-law resolution evidence that effect, 
but only for the purposes the corporation’s business, and not 
transfer the checks himself personally for his personal use. 
The defendant endeavored prove estoppel and negligence the 
plaintiff. The trial court rightly excluded all such evidence. The 
plaintiff had relations with and owed special duty the defend- 
ant. was not depositor the defendant. When the defendant 
accepted the deposit Wagner and became his banking agent, the 
defendant was complete control its relations with Wagner. 
could, safely protect itself its dealing with Wagner, inquire 
his relations with the plaintiff, the authority possessed, and 
could insist upon examination the by-laws and minutes 
thought that necessary protect itself. When accepted the 
checks payable the plaintiff and indorsed Wagner president 
the plaintiff for deposit the account Wagner himself, did 
its peril whether Wagner had authority indorse 
them and his indorsement transfer the money paid thereon 
Ward City Trust Co., 192 61, 71, 585. Wagner 
had such authority, title the money question never passed 
the defendant, and, received it, did without authority, 
and must account and make payment the owner.” (Italics ours.) 

latter portion the opinion, the court clearly indicates that 
the decision not predicted entirely upon the question lack 
authority, but upon the fact the exercise authority the accom- 
plishment purpose such nature incite inquiry and sug- 
gest warning. this connection, the court said: “Assuming, 
do, that Wagner had general authority indorse checks for the 
corporate purposes, this clearly does not authorize him 
indorse checks his own order and appropriate the money his 
own personal use, and the nature this transaction was such 
warn defendant that the checks were being diverted from usual busi- 
ness channels.” (Italics ours.) 

the case Singer Sewing Co. Citizens’ National 
Bank Trust Co., 111 Law, 199, 168 32, the Supreme 
Court New Jersey, held that bank which credited checks pay- 
able corporation the personal account its manager, with- 
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out making inquiry the manager’s authority not only indorse 
the check but take credit his personal account, was liable the 
corporation. Various authorities, including the Wagner Case, are 
cited support the holding. 

number respects the case Buena Vista Oil Co. Park 
Bank Los Angeles, Cal. App. 710, 180 12, 14, similar 
the present one. that case the check the corporation had been 
indorsed secretary and the money placed his personal account. 
While true the secretary had authority indosre checks 
the company, and the present case the treasurer did have such 
general authority, yet likewise true that the present case 
Hawkins did not have either express implied authority open 
bank account his own name with the railway company funds, and 
when attempted the defendant was put upon inquiry, not- 
withstanding the general authority indorse checks. the case 
above mentioned, the court, stating the question for decision, said: 
“May bank, without previous dealings with corporation, and un- 
acquainted with its officers their powers, accept check, its 
terms payable the order such corporation, bearing the indorse- 
ment only the payee’s name its secretary, collect the amount 
such check, place the credit the person presenting it, refrain 
from making any inquiries the authority such person, permit 
him withdraw such proceeds, and escape liability the payee, 
the face the uncontradicted evidence that such person secretary 
had authority act, and that the moneys withdrawn were 
devoted his personal use?” 

Giving negative answer the inquiry, the court used language 
which think appropriate here, particularly when recall that 
this instance the bank was not required handle these checks, was 
acting with entire stranger, paid nothing value for the checks, 
and did everything did solely because “desire for patronage.” 
that case the court said: “It would appear that any prudent 
and intelligent person would have been placed notice the very 
presentation the check controversy for deposit, possessed 
within itself, view it, elements suspicion and irregularity. 
Being chargeable with knowledge that the power such secretary 
will not presumed, but must shown, was the duty the bank, 
before dealing with such check, establish the evidence the secre- 
tary’s power. Defendant contends that would place burden upon 
bank tellers ‘if they were compelled exercise judicial functions and 
ascertain the ownership funds represented thousands checks 
which were deposited under similar circumstances, before placing the 
same the credit the last indorser. Further, how much patronage 
would bank have were challenge the honesty the man 
making the deposit?? our mind not question the bank’s 
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challenging the honesty any one, but the performance duty 

impressed upon law. ‘Desire for “patronage,” while commend- 
able, should not encouraged the practice unbusinesslike and 
irregular respondent well puts it. From the 
evidence here appears that defendant, without making any inquiry 
whatever—and Kemper was careful not offer any information— 
accepted the check for collection, forwarded the drawee bank 
for payment, received the amount, and still, without making any 
effort comply with its duty inquiry, and upon Kemper’s instruc- 
tion, placed the amount the credit Kemper, secretary, and 
thereafter permitted him make withdrawals therefrom. The very 
name the payee, and the attempted indorsement, cast ‘shadow’ 
upon the check, which could have been removed the performance 
the bank its plain duty under the law—that inquiry.” 

obvious that Hawkins treasurer the railway company 
could not presumed have actual authority transfer company 
funds himself and open account his own name with such 
funds bank another city from where the depository bank was 
located. course, the question apparent authority not the 
case, because the defendant had knowledge prior dealings with 
Hawkins such are involved here. therefore think that the 
language the court the case Knoxville Water Co. East Ten- 
nessee National Bank, 123 Tenn. 364, 447, 449, perti- 
nent upon the question the duty the bank institute inquiry 
the right Hawkins appropriate the funds question 
placing same his personal account. that case the court said: 
“On the question apparent authority, however, wish say that 
these deposits Martin seem irregular and unusual, and they 
should have aroused the suspicion the bank when made. For 
employee bring his employer’s bills receivable bank with which 
the latter has business relations, for the employee there indorse 
them his employer’s name, and for the employee ask that such 
bills checks placed his individual credit—such transactions 
seem out line with, and contrary to, the usual course 
business, that they should have served put the bank sharp 
inquiry. think this true, whether the employee offering such 
checks president, manager, treasurer, any other officer agent 
employing corporation. And think bank, which under 
these circumstances accepts such deposit the individual credit 
employee, subject his individual check and disposition this 
way, has little ground upon which urge that such employee was 
thus acting within the apparent scope his authority.” 

recent English case, Underwood, Ltd., Bank Liverpool, 
775 (1924) corporation officer tendered for deposit his 
personal account checks which were their face property the 
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corporation indorsed him officially. Without investigation the 
bank received the checks, gave the officer personal credit for them, 
and permitted him dissipate the funds his personal checks. The 
bank was held liable. The opinion contains much that pertinent 
the present case, but select only that part dealing with the ques- 
tion apparent authority. the present case, the action the 
bank cannot possibly sustained upon any theory other than the 
theory the apparent authority Hawkins what did. 
the English case mentioned, the court, among other things, said: “In 
the present case Underwood asking the bank collect and 
pay the proceeds into his private account was not purporting 
this transaction act agent for his company, creat privity 
between them and the bank, was acting and purporting act for 
himself principal. Just you cannot ratify the act agent 
who did not profess act for you. view you can- 
not rely the apparent authority agent who did not profess 
dealing with you act agent.” 

Just here find answer the argument which frequently 
made the effect that bank may pay money over the counter 
fiduciary his indorsement the check without liability, there 
logical reason why the bank may not also credit the personal 
account the fiduciary the proceeds checks which has indorsed. 
The simple answer that when officer corporation the 
bank window indorses check payable the corporation payable 
him his official capacity, and receives the money, does 
his official capacity; but when indorses the check and requests 
credited his personal account, immediately lays aside his 
official garment and ceases (in the matter receiving the credit) 
act officially, but acts personally. other words, the matter 
taking credit for the money acts and purports act for himself 
principal, and not official the corporation. 

the case Toronto Club Dominion Bank, Ont. Re- 
ports, 330, was very aptly said: “It one thing cash cheque 
over the counter official who has power indorse and receive 
the proceeds for his employer, and quite another receive and 
apply not for the employer’s but for the official’s use. There might 
reasonably, the former case, presumption that the official will 
deal honestly with the proceeds, but the latter, where effect 
puts the money into his own pocket, the presumption would all 
the other way.” 

the case Broadway Boxing Club Bushwick National Bank, 
127 Misc. 515, 216 718, 714, the court said: 
also asserts that the bank was negligent matter law paying 
out checks drawn the order cash and signed the plaintiff 
corporation, per Ehrlich treasurer, when such checks were pre- 
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sented Ehrlich person. The defendant was not negligent 
matter law doing. Whether was negligent not was 
best question fact for the jury, and the jury have held that the 
bank was not negligent. The bank could only held negligent 
the event that was put notice inquiry that the proceeds 
the check were being made the subject larceny 
conversion. Such notice being put upon inquiry arises when 
check made payable the officer, and signed the corporation 
per that selfsame officer, where, matter how the check made 
payable, the bank apprised that the proceeds are being applied 
the officer’s personal affairs, when check payable cash placed 
the bank the personal credit the officer account the 
bank may have for that individual. But when check, made payable 
authorized sign for such corporation, bank for payment 
cash, the bank has means knowing from mere inspection 
the check that the proceeds are going subjected larceny 
conversion the one presenting the check. only put notice 
where the individual presenting the payee depositing 
check his private account.” (Italics ours.) 

The rule here applied was, think, clearly recognized Judge 
Holmes the case Empire Trust Co. Cahan, 274 473, 
Ct. 661, 662, Ed. 1158, 921, strongly relied 
upon defendant. that case said: the case checks 
drawn corporation not likely disburse except for corporate 
purposes there might stronger reasons for requiring bank 
its guard officer having power draw them deposited checks 
for considerable sums his private account.” 

The decisions are practically accord, all cases involving 
deposits fiduciaries, holding that bank receiving check and 
placing the personal account the fiduciary liable there 
are surrounding facts and circumstances which the bank has 
knowledge indicating that the transaction involves conversion and 
which are sufficient charge with the duty inquiry, and 
hold. addition the nature the transaction here involved, 
there are circumstances which are potent tending incite sus- 
picion. Some them have already been noted, The bank knew 
the face the checks that Hawkins was treasurer the railway 
company. article 6275 the Revised Statutes 1925, the com- 
pany was required keep its general offices the place named 
its charter. This alleged Quanah, Hardeman county. 
The defendant knew that there were ample banking facilities there, 
and should have reasonably anticipated that the railway company 
kept its depository the place where its general offices were located. 
Funds railway companies are generally received from many different 
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sources. this instance the checks presented were all cashier checks, 
payable Hawkins treasurer, issued the depository bank 
Quanah. checks being payable Hawkins treasurer, and 
the fact that presented them the bank, were circumstances 
sufficient inform the bank that had, for some reason, taken 
funds the railway company and changed them into the form 
cashier’s checks. This was rather unusual proceeding. doing 
this, was effect dealing with himself. the universal rule 
that the act officer corporation dealing with himself 
regarded with suspicion. During the year 1925 there were checks 
deposited. During the year 1926 there were checks, coming 
frequent intervals. During the year 1928 there were checks. Dur- 
ing the year 1929 there were checks. During 1930 there were 
checks, and during 1931 there were checks. There were total 
checks aggregating $63,054.65. According the allegations, 
the defendant bank was located Wichita Falls, distance 
miles from the general offices the railway company, and Hawkins 
the time the opening the account was stranger the bank. 

The case Niagara Woolen Co. Pacific Bank, 141 App. Dv. 
265, 126 890, 893, involved action against bank which 
had credited the personal account the president the corpora- 
tion checks belonging the corporation, and upon the question 
notice the court made the following comment: was not the 
case one independent check, but series transactions extending 
over months, during which time there was constant diversion 
checks drawn the order the plaintiff, deposited with the defend- 
ant, collected it, and then applied the individual account 
Horowitz his firm. the act Horowitz depositing these 
checks and the defendant accepting and collecting them, 
became liable Horowitz’s firm and recognized its liability paying 
out the order Horowitz’s firm checks drawn that firm. 
Was this notice the bank that Horowitz was misapplying using 
for his own purposes the checks drawn the order the plaintiff 
and which upon their face appeared the plaintiff’s property?” 

Answering this inquiry the court said: think, therefore, that 
the facts found the referee, and which are sustained the 
evidence, were sufficient require the defendant inquire 
Horowitz’s authority appropriate the property the corporation 
which was president; that, having failed make such inquiry, 
chargeable with the facts which would have ascertained such 
inquiry had been made; and that, had had express knowledge 
the facts which such inquiry would have disclosed, would have 
been liable the plaintiff for the misappropriation its property 
Horowitz.” 
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the case Toronto Club Dominion Bank, supra, was 
stated that, “while one more the checks might have passed 
without impunity, seems quite impossible regard the large 
and almost continuous stream them received short space 
time, without inquiry the secretary himself, far appears, 
how claimed have become entitled deal with them his 


own;” and the court gave great weight this circumstance holding 
the bank liable. 


1034, (N. S.) 351, the question notice the pur- 
chaser note was involved, and commenting upon the probative 
force certain circumstances, the court said: “The fact that Le- 
febure indorsed the note ‘without recourse’ was circumstance calcu- 
lated arouse suspicion the mind prudent person, and the 
further facts disclosed the evidence that Lefebure resided out 
the state, that there were number banks his vicinity, and 
the vicinity the defendants, and that was comparatively 
stranger Centerville, were calculated create doubts the minds 
ordinarily prudent persons the validity this note.” 


We, therefore, conclude that instead the facts and circum- 
stances this case showing matter law that the defendant 
bank was not put upon inquiry ascertain the right and authority 
Hawkins deposit the checks his personal account and check 
them out payment his own obligations, they unquestionably 
placed upon the bank the duty inquiry. making this holding, 
believe are not placing any undue burden upon the banks the 
country upon legitimate banking transactions. This not case 
involving the acquisition negotiable paper due course. The 
effect such decision not place the bank the duty respon- 
sibility supervising inquiring into the acts fiduciary the 
handling trust account already established. involves the 
voluntary opening new account the name individual 
stranger with funds known belong railway corporation. 
support the doctrine liability the part bank for the 
deposit fiduciaries, Professor Merril, able article 40th 
Harvard’s Law Review, 1077, makes the following comment concern- 
ing the opinions courts upholding the doctrine: the point 
notice they have laid much emphasis the fact that the trans- 
action its face use the fiduciary’s authority transfer his 
principal’s funds into what normally repository for the fiduciary’s 
own funds alone. the overwhelming majority instances, one 
places money his personal bank account use his own and 
for his own purposes. The deposit fiduciary funds such 
account, said, must therefore regarded equivalent 
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declaration intent devote them personal ends. the 
should regarded having full notice the fiduciary’s in- 
tended misappropriation. The rules conscious participation 
breach trust are thus made applicable. Added support de- 
rived from the analogy the liability one taking payment 
the fiduciary’s own debt checks drawn indorsed the fiduciary 
that capacity. The tradesman who sells groceries the unfaithful 
agent trustee and accepts payment therefor check drawn 
indorsed him fiduciary must refund the principal the money 
received. ‘The banker’s position practically the same. His 
commodity deposit credit. This has extended the fiduciary 
exchange for check drawn indorsed such form would 
impose liability upon the storekeeper who received exchange for 
potatoes sold the fiduciary. What difference principle can 
drawn between the sale potatoes and the sale credit? Should 
not the same liability imposed upon the banker upon the grocer? 
Although the application the analogy has been denied, some 
decisions has been relied upon sustain the imposition liability 
upon the banker, and logic seems the writer unanswer- 
able.” 

call attention this particularly for the purpose showing 
that the opening new account with treasurer corporation 
personally, with company’s funds, different from the situation 
many instances where the courts have held that banks were not liable 
for deposits trust funds trustees their personal accounts. 

this instance, both the depositor and the bank, furtherance 
fair dealing and legitimate banking transactions, had simple 
method handling this account which would have fully protected 
the bank, and the same time have relieved the duty inquiry 
the disbursement the funds. Knowing that the funds belonged 
the railway company, and being advised the face the checks 
that Hawkins was the treasurer the company, the plainly sensible 
and safe method was place the funds the account Hawkins 
treasurer. Had this been done, Hawkins could have drawn the 
money from the bank upon his checks treasurer libitum, and 
the bank would have been under duty inquire how the 
money was being expended. Interstate National Bank Claxton, 
Tex. 569, 604, 820, 104 Am. St. Rep. 885. 
addition, obvious that the bank had, when first approached 
Hawkins, suggested the foregoing method handling this account, 
had inquired Hawkins his authority open personal 
account with cashier’s checks belonging the railway company, 
would have all probability resulted discovering his wrongful 
misapplication these funds and would have prevented further mis- 
appropriations. 
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Right Charge Back Check Bearing Forged 


Indorsement 


depositor indorsed and deposited her account check 
which the payee’s indorsement was forged, the depositor 
having knowledge the forgery. The forgery was dis- 
covered after the check had been collected and the bank 
deposit was called return the amount the check 
the bank from which was received. was held that, 
these circumstances, the bank was entitled charge the 
amount against the depositor’s account. Bergman Avenue 

The check this case was for was drawn 
Norris Kenly, stock and bond brokerage firm and was 
payable the order William Bache. The check was 
issued payment for certain stocks standing Bache’s 
name. Just prior the time when the check was issued, 
Bache, the payee, had died, but the drawer had knowledge 
this fact. check was later delivered the plaintiff 
one McCormick. was indorsed Bache’s name. This 
indorsement, however, was forgery. the time deliver- 
ing the check the plaintiff, McCormick instructed her 
retain $250 out the proceeds, for which sum McCormick 
was indebted the husband, and pay the bal- 
ance over McCormick. The plaintiff indorsed the check 
and deposited her checking account the defendant 
bank. was collected, the balance over the amount 
owing the plaintiff’s husband was paid over McCormick. 
Thereafter, McCormick disappeared. few days later 
was discovered that Bache’s indorsement the check was 
forgery. The defendant bank made good the amount the 
check the bank through which had made the collection. 
stated, was held that the bank was entitled charge 
the amount the check back against the plaintiff’s account. 
The following paragraphs are quoted from the court’s opinion: 


(Continued page 452) 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE FOR BONDS TAKEN FROM SAFE 
DEPOSIT BOX 

Fite Brevoort, Court Civil Appeals Texas, 

Rep. (2d) 913 


bank rented safe deposit box executrix and another 
person. The rental agreement contained the words ‘‘must have both 
meaning that the bank was required have the signatures 
both parties whenever access the box was permitted. The bank 
allowed the executrix enter the box the absence the other 
party and she withdrew therefrom bonds belonging her minor 
stepchildren and converted them her own use. was held that 
the bank was liable for the value the bonds the guardian 
the minors. 


Suit Fite, guardian the estate Harvey Francis 
Brevoort and Charles Brevoort, minors, against Mrs. Keturah Brevoort 
and another. From unsatisfactory judgment, plaintiff guardian 
appeals. 
Affirmed part, reversed and rendered part. 
Edgar Mann, Wichita Falls, for appellant. 
Montgomery, Wichita Falls, for appellees. 


BROWN, guardian the Brevoort minors, Harvey 
Francis and John Charles, brought suit the district court Wichita 
County, against Mrs. Keturah Brevoort (stepmother said minors) 
individually and executrix the estate Brevoort, deceased 
(father said minors), and the First National Bank Wichita Falls, 
alleging the death Brevoort, testate, who nominated his will, 
Mrs. Keturah Brevoort, his widow, independent executrix, and that 
the will shows legacy willed said minor sons; that said executrix 
entered into written contract reciting that she held, trustee, for 
the use and benefit said minors, $2,000, which she agreed pay 
installments; that she agreed invest the funds Australian bonds; 
that the bonds were purchased, and, when purchased, were placed 
safety deposit box with said appellee bank under the joint control 
one Charles Francis and said executrix; that safety deposit box 
was rented from said bank, and the rent paid out the funds belonging 


For decisions see Banking Law Journal Digest (Fourth 
Edition) §1266. 
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said minors, and the bonds were deposited said bank accordance 
with the said agreement. 

The contract bailment for hire made with appellee bank was made 
printed having certain blanks which were filled out meet 
the terms agreed upon. The contract bailment, when completed, 
follows: 


No. 804 
February 13, 1931 

Mrs. Keturah Brevoort, Executrix Address 1608 Polk 

Deputy Chas. Francis. Must have both sigs., 
rate $3.00 per year. Slip. 

undersigned hereby acknowledges receipt two (2) keys and 
agree pay rental advance for the above numbered box above 
rate and hereby agrees that such rental shall upon and subject 
the agreements, conditions and regulations printed the back this 
which are hereby made part hereof, copy which also 
shown back rental receipt. 

parties named above are the only ones authorized have 
access said box. Future payments rental constitute renewal 
this contract. agree above. 

Signature Mrs. Keturah Brevoort Keys Executrix 


The word ‘‘Renter’’ found the printed blank used the bank. 

The words ‘‘Authorized are likewise found the printed 
blank. 

Appellant alleged that Mrs. Keturah Brevoort, May 13, 1932, 
without the knowledge consent Francis and violation the 
terms the agreement made with the bank, with the knowledge and 
permission the bank, opened the safety deposit box and removed 
therefrom said bonds and converted them her own use. 

This suit was brought recover the value the bonds from Mrs. 
Keturah Brevoort and the said First National Bank. 

The bank answered the merits and prayed for judgment over 
against Mrs. Brovoort, case judgment was rendered against 

The case was tried the court and judgment rendered for ap- 
pellant against Mrs. Brevoort, who defaulted, but judgment was ren- 
dered that appellant, guardian, take nothing against said bank. The 
appeal from insufficient relief. 

The appellee bank bailee for hire. This undisputed, and 
likewise undisputed that the rental paid the bank came from the 
minors, who owned the bonds deposited with the bank. 

not necessary cite authorities holding that the ‘‘written 
portions the contract, made forms prepared the bank, are more 
important determining the purpose the contract than the printed 
portions, found the blank forms used. This elementary. Hence, 
attach great importance the word ‘‘Renter,’’ found the 
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contract, and the words, Authorized Deputy,’’ there found. 

the body this contract bailment, Mrs. Keturah Brevoort 
designated and she signed the same such capacity. 
quite certain that executrix Texas does not have, and cannot 
have, ‘‘authorized 

Bouvier’s Law Dictionary defines ‘‘deputy’’ as: ‘‘One authorized 
officer exercise the office right which the officer possesses, 
for and place the 

executor cannot delegate the discretionary powers conferred 
upon him the will, but can delegate such powers not in- 
volve the exercise discretion, but which are merely mechanical 
ministerial. Tex. Jur., para. 175, page 751; Terrell al. 

The act done the executrix taking charge and possession 
the bonds, which she held trust for the said minor legatees, was not 
mechanical, neither was ministerial, unless she undertook obtain 
possession with pure motive and for the use and benefit the owners 
the bonds. Were this her motive, she could have delegated such 
right enter the lock box some person whose duty would have 
been, under proper delegation authority, enter the box with 
Charles Francis, and with his express consent. But this executrix 
entered without the knowledge and consent Francis and for the ex- 
press purpose converting the bonds her personal use. 

could said that the executrix had any discretionary power 
take possession the bonds, even for the use and benefit the own- 
ers, she could not have delegated this authority Francis, and the 
entire transaction shows that his was joint control, and not control 
any delegated power emanating from the executrix. His control 
was, say the least it, check upon her right control the pos- 
session and disposition the bonds, not plainly her 
rights. 

There nothing the contention that Francis was Mrs. Brevoort’s 
agent. The facts, which the bank had ample notice, 
refute any such claim. 

This contract had written into the words: ‘‘Must have both sigs. 
Chas. Francis signed the contract with Mrs. Brevoort, the 
executrix. The two them receipted for two keys. One for each 
them. The words last quoted are shown mean that, when the box 
was entered, would made the bank, disclosing the mak- 
ing entry, and the signatures both persons, whose names ap- 
peared the contract, would required for such entry, and purpose. 
When the appellee bank permitted Mrs. Brevoort enter the lock box 
and abstract the bonds, she alone signed the ‘‘slip’’ required. The 
bank cannot defend its action. had too much before it, 
put upon notice the necessity for Francis agreeing any entry 
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that was made, for here say that was without wrong per- 
mitting the bonds withdrawn, without Francis’ knowledge and 
consent, and converted the executrix. 

Mrs. Brevoort, having made the bailment contract executrix, 
the bank, necessity, knew that she was acting fiduciary capacity, 
and not acting individual owner the bonds and lock box. She 
was not mere person, contracting and dealing with the bank, she was 
trustee handling estate through the provisions will made 
one then deceased. She then stood the shoes the testator. The 
bank could not shut its eyes these facts. 

Furthermore, the contract with the bank plainly provided that joint 
control the lock box and its contents was lodged with the executrix 
and one Chas. Francis, and that the signatures both such parties 
were necessary every ‘‘slip’’ which was made and executed, when 
entry into the lock box was intended. This plainly put the bank 
upon notice that Mrs. Brevoort did not have absolute control 
lock box and its contents, but that Chas. Francis had joint control 
with her and was much interested the contents the lock box 
was Mrs. Brevoort. 

recent case (opinion not yet published [in State 
Quanah, Ry. Co. Wichita State Bank Trust Co., 
(2d) 385,* the Commission Appeals, copy the opinion being 
before us, the principle which governs the disposition this suit 
discussed length. 

This cause was tried the merits. take that has been 
fully developed. The evidence undisputed and conclusive. The only 
question before is: Does the evidence establish the fact that appeliee 
bank was put upon notice and inquiry the want absolute right 
upon the part Mrs. Keturah Brevoort, executrix, enter the safety 
deposit box the absence Chas. Francis, and without his consent, 
and take the bonds therefrom, under such and having 
permitted such done, under such facts and did the 
bank breach its contract, render liable for the loss the 
bonds? believe that the question should answered the affirma- 
tive. 


not consider necessary discuss any other feature the 
case. 

The judgment the trial court awarding recovery Fite, 
guardian said minors, against Mrs. Keturah Brevoort, individually 
and said executrix, undisturbed, and the judgment the trial 
court denying said guardian recovery against said appellee bank 
reversed, and judgment here rendered awarding said guardian judg- 
ment against said appellee bank the sum $1,700 with per 


*This decision will found beginning page 365 this issue. 
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interest per annum from March 1935. The judgment, therefore, 
here entered that appellant recover and from Mrs. Keturah Brevoort, 
individually and independent executrix the will and estate 
Brevoort, deceased, and and from the First National Bank 
Wichita Falls, Tex., jointly and severally, the sum $1,700, with 
per cent. interest from March 1935; and that said bank recover 
judgment for like amount over against Mrs. Keturah Brevoort, in- 
dividually and said executrix. 


FAILURE COLLECTING BANK BEFORE 
REMITTING PROCEEDS COLLECTION 


Farmers National Bank Remington Rottger, Supreme Court 
Indiana, 200 Rep. 246 


Under the provisions the Bank Collection Code, where bank 
receives bonds for collection, collects them and remits the proceeds 
the owner the bonds the form draft, but fails before 
the owner able collect the draft, the owner will entitled 
preferred claim against the assets the closed bank. 


Suit the State, the relation Luther Symons, Bank Com- 
missioner the State Indiana, against the City Trust Company, 
wherein the Farmers National Bank Remington, filed intervening 
petition have its claim allowed preferred claim, which was op- 
posed Curtis Rottger, and the capacity receiver the 
City Trust Company. From the judgment, the intervening petitioner 
appeals. Transferred from Appellate Court under Burns’ Ann. St. 
1926, 1351. 

Reversed, with instructions. 

Cox, Conder, Bain Cox, Indianapolis, and Halleck Halleck, 
Rensselaer, for appellant. 
Henry Dowling, Indianapolis, for appellee. 


FANSLER, filed petition have claim allowed 
preferred. was allowed general claim; the preference being 
denied. The facts are not disputed, and the error assigned questions 
the correctness court’s ruling. 

appears that appellant forwarded two $500 public improvement 
bonds the City Trust Company for collection. The items were col- 
lected with $30 interest, and the same date the City Trust Company 
mailed its draft check, drawn upon the Indiana National Bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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favor appellant, for the amount the collection. This draft 
check was received appellant and sent one its correspondent 
banks for collection. Before presentment for payment the Indiana 
National Bank, the City Trust Company suspended business account 
insolvency, which fact the Indiana National Bank had notice 
when the draft was presented, and because which payment was re- 
fused. Thereafter appellee was appointed receiver the City Trust 
Company, which insolvent. 

Clause section the Bank Collection Code Act (Acts 
164, 520, Burns’ Ann. St. Supp. 1929, 3861.13, subd. Bald- 
wins’ Ind. St. 1934, 8055) provides ‘‘Where agent collecting bank 
other than the drawee payor shall fail closed for business 
above, after having received any form the proceeds item 
items entrusted for collection, but without such item items 
having been paid remitted for either money un- 
conditional credit given its books the books any other bank 
which has been requested accepted constitute such failed 
collecting other bank debtor therefor, the assets such agent col- 
bank which has failed been closed for business above shall 
impressed with trust favor the owner owners such item 
items for the amount such proceeds and such owner owners 
shall entitled preferred claim upon such assets, irrespective 
whether the fund representing such item items can traced and 
identified part such assets has been intermingled with con- 
verted into other assets such failed 

Under the law this state, was before the passage this act, 
collecting bank had the right commingle the funds which had 
with its own funds, and, soon collection was made, 
the relationship debtor and arose, and trust relationship 
did not exist. the clear purpose the Bank Collection Code 
Statute change this situation. The collecting bank made the agent 
the forwarding bank, and its assets are impressed with trust the 
extent any collections made which have not been remitted money 
‘‘or unconditional credit given its [collecting bank’s] books 
the books any other bank which [unconditional credit] has been 
requested accepted constitute such failed collecting other 
bank debtor request accepted credit the books 
the collecting bank another bank necessary order make the 
other bank debtor for the amount collected. 

The facts were stipulated, and disclose that the only entries made 
upon the books appellee consist entry the receipt the 
items for collection and entry its teller’s sheet memorandum 
the receipt payment the items and indicating the issuance 
draft covering the collection. there anything this that 
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could deemed unconditional credit the books the collecting 
bank and there evidence any credit any kind upon the 
books any other bank, are still confronted with absolute lack 
evidence that any such credit has been accepted requested. 
true that appellant received the draft, which was more than the 
check the collecting bank, drawn upon the Indiana National Bank; 
but the acceptance check not considered the receipt payment, 
since the check considered being accepted upon condition that 
will afterwards paid. Culver, Adm’x, Marks (1890) 122 Ind. 
Fisher’s National Bank (1931) Ind. App. 177 904. The 
rule that check not payment, and that the acceptance thereof does 
not wipe out the original obligation recognized number sec- 
tions the Bank Collection Code Act (Burns’ Ann. St. Supp. 1929, 
3861.1 seq.). 

There was therefore payment remittance for the items col- 
lected, either money unconditional credit upon the books 
the collecting bank another bank requested accepted appel- 
lant. Therefore the assets the collecting bank, which has failed, are 
impressed with trust favor appellant for the amount the 
proceeds the collection, and appellant entitled preferred 
claim therefor. 

Judgment reversed, with instructions sustain appellant’s motion 
for new trial. 


VERBAL AGREEMENT MAKE BEQUEST 
WILL 


Exchange National Bank Tampa Bryan, Supreme Court 
Florida, 165 So. Rep. 685 


verbal agreement provide substantial bequest one’s 
will return for support and maintenance during life valid and 
enforceable Texas. some states agreements this kind, 
order valid, must put writing. 


Action Dora Bryan against the Exchange National Bank 
deceased. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

McKay, Withers Ramsey, Tampa, for plaintiff error. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1512. 
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Himes Himes and Edmund Worth, all Tampa, for defendant 
error. 


TERRELL, J.—Early January, 1930, Hiram Stevenson 
St. Joseph, Mo., established his residence Tampa, Fla., the home 
Mr. and Mrs. Bryan that city. Stevenson was retired dry 
goods merchant, bachelor about sixty-five years old, without living 
father, mother, other near relative, except two sisters living 
Wellston, Ohio. was worth then and the time his death not 
less than $175,000, most which was liquid. Immediately prior 
coming Tampa, Stevenson had lived with his sisters Ohio for 
several years, but his relations with them were not satisfactory. 
was afflicted with chronic heart ailment known angina pectoris 
and times required constant attention. had known Mr. Bryan 
when was business St. Joseph years before and called him 
soon arrived Tampa. After looking about Tampa and 
St. Petersburg with Mr. and Mrs. Bryan became impressed with 
the Bryan home and made Mrs. Bryan proposition that she would 
furnish him board, lodging, care, and home for the remainder his 
life would pay her $100 per month and leave her $50,000 his 
death. proposition was accepted and moved into the Bryan 
home, where continued live under this arrangement until his 
death July 20, 1933. Mrs. Bryan performed the agreement fully 
her part and Mr. Stevenson paid her the $100 per month, but did not 
provide the $50,000 for her his death, agreed do, nor any 
part it. 

Relying this statement facts, Mrs. Bryan filed her declaration 
the circuit court Hillsborough county against the Exchange Na- 
Stevenson, claiming damages the amount the promised bequest. 
demurrer the declaration challenging the sufficiency the agree- 
ment sued was overruled. Pleas defendant invoking the statute 
frauds, the statute wills, and the laws the state Missouri, 
were assailed demurrer and held insufficient for that purpose. 
The action, being one express assumpsit recover moneys promised, 
went trial plea payment, the burden proving which was 
the defendant, and plea never promised alleged, which put 
issue the making the contract charged, the burden proving 
which was the plaintiff. The making the contract was proven 
beyond question, and there was evidence offered support the plea 
payment. The jury returned verdict for the full amount claimed, 
which final judgment was entered, and the present writ error 
was taken thereto. 

The first question with which are confronted whether not 
parol agreement make provision one’s will substantial goods 
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money return for support and maintenance during life binding 
and enforceable this state. 

This question was raised the demurrer the declaration and 
was answered the affirmative. Contracts this character have been 
generally upheld the absence statute requiring them 
writing. The rule universally followed was well stated the matter 
the application parte Simons, 247 231, Ct. 497, 
Ed. 1094, where the court held that doubt alleged contracts 
make provision will must approached with great caution 
the matter proof, but there doubt that, proved, they are 
valid far statute intervenes. much seems assumed 
the order the judge, and the law, believe, New York well 
other states and England. But, valid, see reason why 
contract bequeath certain sum should not give rise action for 
damages broken, certainly contract pay the same sum 
the contractor’s life, the moment the contractor’s death. 

also settled that such contracts cannot avoided 
the ground that they work revocation the will parol. The 
policy them was first questioned, but now their validity 
uniformly supported the law-writers and the decisions they 
possess the elements valid contract and are otherwise enforceable. 
Page Wills (2d Ed.) 157, 89, where cases from more than 
half the states the Union are cited support this view; Schouler 
Wills (6th Ed.) vol. 694; Alexander Wills, Vol. 135; 
Brooks Yarbrough (C. A.) F.(2d) 527; Lorenzo Ottaviano, 
167 Md. 138, 173 17, 179 536; Banks Howard, 117 Ga. 94, 
488. This first impression this court, but the rule 
thus stated hereby approved. 

jurisdictions requiring that such contracts reduced writ- 
ing evidenced some note memorandum writing contrary 
rule would prevail. Zellner Wassman, 184 Cal. 80, 193 84; 
Dixon Lamson, 242 Mass. 129, 136 346; Hertzog Hertzog’s 
Pa. 418, overruling prior decisions that state. The early 
decisions California and Massachusetts support the rule approved 
here. Wellington Apthorp, 145 Mass. 69, 10; Morrison 
Land, 169 Cal. 580, 147 259. 

But plaintiff error contends that the contract question cannot 
enforced because conflict with the Florida Statute Wills, sec- 
tions 5462 and 5463, Compiled General Laws 1927, sections 3597 
and 3598, Revised General Statutes 1920, requiring, among other 
things, that all wills personal property writing. 

The answer this question that such contracts are made per- 
formance obligations entered into the part the obligor; that 
they are made consideration for services rendered rather than for 
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the purpose conveying gifts, and are, therefore, tested, not the 
fact whether they conform the statute wills, but whether 
not they meet the requirements valid contract. Beatty’s Estate 
Western College, 177 Ill. 280, 432, 797, Am. 
St. Rep. 242; First Presbyterian Church Mt. Vernon Dennis, 178 
Iowa, 1352, 161 183, 1917C, 1005; White Winchester, 
124 Md. 518, 1057, Ann. Cas. 1916D, 1156; Price Jones, 105 
Ind. 543, 683, Am. Rep. 230; Knox Perkins, 66, 
163 497; Sheldon Blackman, 188 Wis. 205 486; Robbins 
Robbins’ Estate, 175 Mo. App. 609, 158 400; Andrews An- 
drews, 116 Wash. 513, 199 981. 

next contended that the contract violation the statute 
frauds, section 3873, Revised General Statutes 1920, section 5780, 
Compiled General Laws 1927, that the price money promised 
the contract was the subject sale; that Mrs. Bryan occupied 
the position buyer and Mr. Stevenson that seller. 

perceive merit this contention, and uphold such theory 
would destroy and throw into confusion the law sales contracts 
this state. find respect which the statute frauds was 
violated. 

The contract involved this case was entered into good faith, 
the parties were sui juris, and there not hint that was induced 
fraud overreaching; was proven beyond question, and are 
pointed valid reason why should not enforced. not shown 
work hardship any one, and the evidence shows conclusively 
that Stevenson intended make the promised bequest for the benefit 
Mrs. Bryan, but was intercepted death. The judgment below 
accordingly affirmed. 

Affirmed. 


DEPOSITOR’S DUTY REPORT FORGED 
CHECK BANK 


Frankini Bank America Nat. Trust Savings Association, Cali- 
fornia District Court Appeal, Pac. Rep. (2d) 232 


The question whether depositor has complied with his obliga- 
tion notify his bank that checks bearing forgery his signa- 
ture have been paid for the jury decide. 
this case, appeared that the plaintiff was depositor the 
defendant bank. used room his home his business office 
and there left supply blank checks. also kept 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §519. 
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graph’’ and certain kind green ink which used preparing 
his checks. employee, having access these supplies, made use 
his opportunity forge the plaintiff’s signature number 
checks, which subsequently cashed. The plaintiff had signed 
request that monthly statements mailed him which request 
was clause requiring the plaintiff notify the bank any 
irregular payments ‘‘within ten days after the expiration the 
time covered the 

The statements November and December, 1931, and for Janu- 
ary, 1932, were received the plaintiff and left unopened his 
desk until early February, 1932, when handed them 
accountant the 9th and 10th February, 
informed the bank concerning the forged checks which had been 
returned with his statements. The trial court directed verdict 
favor the defendant bank. the present appeal was held, 
stated, that, under the the question the bank’s 
liability should have been submitted the jury for determination. 

was further held that the fact that the plaintiff kept blank 
checks and the paraphernalia used writing them place ac- 
cessible employee was not itself negligence which would 
deprive the plaintiff the right hold the bank liable. That, also, 
was question fact submitted the jury for determination. 

The court points out that the agreement notify the bank 
irregular payments within ten days ‘‘after the expiration the 
time covered the statement’’ was submitted the depositor ‘‘as 
mere written request for monthly statements’’ and that ‘‘this 
instrument was retained the bank. The opinion suggests 
that agreements this character, intended binding the 
depositor for the protection the bank should be, some manner, 
specifically the depositor’s attention and that copy the 
agreement should delivered the depositor. 


Action Louis Frankini against the Bank America National 
Trust Savings Association. Judgment for defendant, and plaintiff 
appeals. 

Reversed. 

Frank Murphy, Sacramento (Ralph Thomas Lui, Sacramento, 
counsel), for appellant. 

MeLaughlin McLaughlin, Sacramento, Tosi, San Fran- 
and Devlin Devlin Diepenbrock, Sacramento, for re- 
spondent. 

Mr. Justice Thompson delivered the opinion the court. 

The plaintiff has appealed from judgment which was rendered 
against him pursuant instructed verdict jury. The suit was 
brought recover $1,345 which was paid the bank cashing forty- 
nine forged checks from the account therein. support 
the judgment, contended the plaintiff waived his right maintain 
this action failing claim credit for the amount thus wrongfully 
paid within ten days from the time covered the bank’s statements 
required the terms written agreement that effect. 
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The plaintiff truckman Sacramento who employs several 
drivers, among whom was William Rose. For number years prior 
the time which involved this litigation, Mr. Frankini maintained 
active checking account the Bank America and its predecessor, 
the Bank Italy, the city Sacramento. During all that time the 
plaintiff used room his home business office. that office 
kept roll-top desk which there was always supply blank checks 
which there was printed his name, and residence. 
this desk also kept mechanical ‘‘protectograph’’ with which was 
accustomed impress perforate the issued checks the amounts for 
which they were drawn. filled out the checks green ink. 

Mr. Rose was the habit calling the plaintiff’s house for his 
wages and knew where the blank checks, the ink, and protectograph 
were kept. November, 1931, his employment with the plaintiff was 
terminated. Thereafter procured skeleton key fit the door 
plaintiff’s house, and his absence, numerous entered 
the home during the months November and December, 1931, and 
January and February, 1932, during which period time drew 
forty-nine checks ranging amounts from $20 $40, the aggregate 
sum $1,345, payable himself other employees the plaintiff. 
drawing these checks the plaintiff’s printed check forms were used, 
together with his green ink and the protectograph. The name the 
plaintiff was forged Rose thereon and the checks were then promptly 
through the medium bootlegger with whom dealt. After 
the forgeries were discovered, Rose was promptly apprehended, con- 
fessed the crimes and was convicted and imprisoned therefor. was 
witness the trial this case and testified the preceding facts. 
There question regarding the forgeries the payment these 
checks the bank. 

Before the defendant Bank America succeeded the Bank Italy 
Sacramento the plaintiff signed printed form designated 
Mail Statement and Vouchers.’’ After requesting 
that the bank send him periodically his bank statements with can- 
celed checks listed during such period, that document recited that: ‘‘In 
consideration the compliance with this request the undersigned 
promises notify you [the bank] any error and make any claim 
for refund within ten days after the expiration the time 
covered the 

The instrument then provides that ‘‘This request and authorization 
remain and effect until revoked Pursuant 
this request, monthly statements the plaintiff’s bank account were 
prepared and forwarded him mail, together with all canceled 
checks listed therein, the first day each following month. These 
statements for the months November and December, 1931, and 
January, 1932, were received the plaintiff due time and left 
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his desk unopened until the early part February, when delivered 
the three packages accountant over the varicus statements. 
the 9th 10th February this accountant informed the ‘plaintiff 
that twenty-one canceled checks were -the state- 
ment. These missing checks had evidently been stolen Mr. Rose. 
that same day the plaintiff went the bank and told Mr. Vanden- 
berg, the vice-president, the missing checks. Mr. Vandenberg testi- 
fied that regard: ‘‘I immediately proceeded 
took the February checks which the bank then held the plaintiff and 
they examined them together. The witness further said: ‘‘There was 
extraordinarily large number checks drawn man the name 
John Perry. gave him [Mr. Frankini] concern, and 
says didn’t write those checks, those aren’t checks.’ 

Following the plaintiff’s personal notice the bank and the dis- 
covery the forgeries, the February statement his bank account was 
transmitted him about March This statement included thirteen 
forged checks paid that month for the aggregate sum $365. 
March 5th the plaintiff demanded the bank the repayment the 
aggregate sum $1,345 which was charged against his account for 
the forty-nine forged checks, which was refused. This suit was 
commenced September 12, 1932. The cause was tried with jury. 
the close the evidence the court instructed the jury render 
verdict favor the defendant. This was done. judgment was 
accordingly entered against the plaintiff. From that judgment, this 
appeal was perfected. 

Assuming, without deciding, that the plaintiff was bound under 
the authorities Kimmell Skelly, 130 Cal. 555, 561, 1067; 
Hawkins Hawkins, Cal. 558, and Corpus Juris, page 370, 249, 
the terms his signed request for monthly statements his ac- 
notify the bank any errors therein contained ‘‘within ten 
days after the expiration the time covered the statement’’ 
penalty forfeiture right claim credit therefor, are the 
opinion the court erred directing verdict favor the defendant 
under the circumstances this case. 

The question whether bank guilty negligence paying 
forged check drawn upon the account depositor therein usually 
one for the determination the jury after the actual payment 
forged check has been established. So, also, the question whether 
depositor has exercised due care promptly examining his passbook, 
paid checks, statement his account for the decision the jury. 
Leather Manufacturers’ Nat. Bank Morgan, 117 96, Ct. 
657, Ed. 811. error withdraw the case from the jury 
there any substantial evidence support the liability the bank 
therefor. The well-established rule with respect the liability 
bank for the payment forged check from the account depositor 
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therein expressed the case Union Tool Co. Farmers’ 
Mechanics’ Nat. Bank Los Aageles, 192 Cal. 40, page 46, 218 
rule that bank and its depositor the bank only warranted 
paying the money the depositor his genuine order and 
accordance therewith. payments made forged check, with 
attendant circumstances sufficient create equitable estoppel 
against the depositor, there has been prior negligence the de- 
positor contributory the payment the check, degree care 
the part the bank will excuse from 

may not say matter law that the plaintiff was guilty 
negligence which contributed justifiable payment the forged 
checks the bank merely because left his blank checks, green ink, 
and protectograph his desk his private office his home. 
may not deemed have reasonably anticipated that some thief and 
forger would procure skeleton key and unlawfully enter his home 
his absence obtain these means forging the checks. least that 
question negligence was for the determination the jury. 

The authorities appear hold that when the bank guilty 
negligence the payment forged check, the absence agree- 
ment the contrary, may liable for the payment forged 
check even though the depositor has neglected promptly examine his 
passbook statement account discover the error. said 
that regard the case Glassell Dev. Co. Citizens’ Nat. Bank 
Los Angeles, 191 Cal. 375, page 380, 216 1012, 1014, 
1427: 


weight authority, and perhaps reason, supports the view 
that when depositor’s passbook has been written and returned 
him with checks which have been charged his account, 
his duty examine such checks within reasonable time, and 
they disclose forgeries alterations report them the bank, failing 
which cannot, his failure results detriment the bank, dis- 
pute the correctness payments thereafter made similar 
checks. 

rule, assumes that the bank has not been guilty 
negligence making the payment, for when the exercise 
proper care could have discovered the alteration forgery, must 
bear the loss notwithstanding that the depositor failed his duty 
examine the accounts. 


the present case the defendant pleaded that the plaintiff was 
estopped from maintaining this action for failure claim credit 
object the several bank statements within ten days the receipt 
thereof, virtue his written agreement that effect. The burden 
was the bank establish that defense. does appear that the 
plaintiff signed ‘‘Authorization Mail Statements and 
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him, which did contain the statement that ‘‘the undersigned promises 
notify you [the bank] any error and make any claim for credit 
refund within ten days after the expiration the time covered 
the statement.’’ The plaintiff testified that did not know the docu- 
ment contained that limitation time within which object the 
the statements. This provision was not called his atten- 
tion. Under the authorities heretofore cited, may charged with 
knowledge the contents document which signed, the absence 
deceit constructive fraud procuring his signature. The record 
eontains evidence fraud that regard. But the instrument was 
presented him mere written request for monthly statements. 
This instrument was retained the bank. Section 340, subdivision 
the Code Civil Procedure allows one year which commence 
action against bank for the payment forged check, and yet 
this written document limits the time for challenging the wrongful 
payment ten days ‘‘after the expiration the time covered the 
statement.’’ will observed the depositor not even allowed ten 
days from the time receiving the statement from the bank. Under 
construction that language, the transmission the statement 
might delayed the bank until the depositor would have time 
opportunity challenge its accuracy. seems like harsh rule. 
the Los Angeles Inv. Co. Home Savings Bank Los 
Angeles, 180 Cal. 601, page 613, 182 293, 298, 1193, 
regarding similar provision printed depositor’s passbook, the 
court says: ‘‘There reason, far know, why depositor 
may not make such agreement deliberately chooses so, 
having his attention particularly called it.’’ 

Assuming for the purpose this appeal without deciding that 
the plaintiff was presumed know that was limited ten days 
the expiration the time covered the statement’’ within 
which notify the bank claim for reimbursement for the payment 
forged checks, and that the statements covered the entire month, 
may true that waived his right object the November and 
December statements for failure notify the bank within the time pre- 
The burden was the defendant establish that waiver. 

Regarding the January statement, the record shows that notice 
the twenty-one missing checks was called the attention the bank 
the ‘‘9th 10th February’’ and that Mr. Vandenberg, the vice- 
president, took the February checks the plaintiff that time when 
they examined them together. that time Mr. Frankini said regard- 
ing the forged checks ‘‘those aren’t That repudiation 
the February statement was definite and should have placed the bank 
notice that the January statement was also erroneous require 
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investigation with respect it. significant fact tending 
show negligence the part the bank that had passed and paid 
forty-nine different forged checks within period three and half 
four months. That repudiation the February checks was within 
ten days ‘‘after the the 3lst day January, which 
was the last day covered that statement. least there 
some evidence that this notice was within the time prescribed the 
written agreement, which would require that matter submitted 
the jury. 

With respect the February statement which was received the 
plaintiff March the previous notice the bank which was made 
February 9th 10th was sufficient comply with the written require- 
ment and entitled him maintain the action with respect the thir- 
teen forged checks aggregating the sum $365, least. Moreover, 
demand was made the bank March 5th for reimbursement for the 
money paid all the forged checks. That feature the case, 
least, rendered erroneous for the court direct the jury render 
verdict favor the defendant all the issues the case. 
After the bank had notice the repudiation the February 
forged checks, could not bind the plaintiff afterwards rendering 
statement which included these very checks which had been previously 
denounced false. 

For the reason that the court erroneously directed the jury return 
verdict the defendant’s favor all the issues the case, the 
judgment reversed. 


BANK SUSTAINS LOSS FROM LOANING 
REGISTERED BONDS 


Patterson Citizens National Bank, Supreme Court Kansas, 
Pac, Rep. (2d) 352 


Kansas Soldiers Compensation Bonds registered the owner 
with the state treasurer conformity with the Kansas statute 
(R. 10-601), loose their characteristic negotiability com- 
mercial sense and, after being registered, are payable only 
the registered owner. bank which loans money the security 
bonds registered person other than the registered owner 
will not allowed retain the bonds against the owner. 

this case, the guardian minors invested their funds 
Soldiers Compensation Bonds. The bonds were registered with the 
state treasurer the names the minors, whereupon the bonds 
were perforated with ‘the words ‘‘Registered Kansas 
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The guardian wrongfully and without authority caused the bonds 
assigned him the records the state treasurer and used 
the bonds collateral obtain personal loan from the defend- 
ant bank. later resigned and new guardian was appointed, 
who brought this action against the bank. was held that the 
bank was liable for the value the bonds. was further held that 
the bank was not entitled retain the coupons attached the 
bonds. 


Action Patterson, guardian Jane Kurtz and another, 
minor heirs law Harvey Kurtz, deceased, against the Citizens 
National Bank. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Douglas Hudson, Fort Scott, for appellant. 

Walter Patterson, Fort for appellee. 


HARVEY, J.—This action for the conversion four bonds 
the state Kansas the face value $1,000 each. The trial court 
made findings fact and rendered judgment for plaintiff. The de- 
fendant has appealed. 

The pertinent facts may stated follows: Jane Kurtz and Helen 
Kurtz are minors. February 1927, Charles Bruce was duly 
appointed and qualified the guardian their estate the probate 
Bourbon county. Thereafter, with the approval the pro- 
bate court, purchased for the estate such minors, and with their 
funds, six State Kansas Soldiers Compensation Bonds the face 
value $1,000 each, bearing per cent. interest and due July 
1937. This action, reaches this court, involves four those 
bonds. Thereafter and about January 26, 1929, Bruce resigned 
guardian the estate such minors and James Sheppard Fort 
Seott was duly appointed and qualified such guardian. Bruce de; 
livered the six bonds Sheppard and took his receipt therefor. 
February 1929, Sheppard caused the bonds registered the 
office the state treasurer, authorizd 10-601, the prop- 
erty ‘‘Helen Kurtz and Jane Kurtz’s estate, James Sheppard, 
guardian.’’ that time the bonds were presented the state treas- 
urer and perforated each them, Registered—Kansas 
and stamped the back each bond, ‘‘This bond registered 
line No. [5257], Book The stamp each bond, course, showed 
its individual line number. June 1931, Sheppard made report 
the probate court which claimed credit for $6.90 under the no- 
tation, ‘‘Kansas State Treasurer, for registration the 
time made this report, Sheppard had the six bonds with him and 
exhibited them the court. 

June 16, 1932, Sheppard borrowed $750 the defendant bank 
and executed collateral note for the amount due thirty days. The 
note lengthy instrument, and, among other things, recites that 
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the maker pledged the bank collateral security for the payment 
the note ‘‘State Kansas Soldiers Compensation Bond No. 
which Sheppard, the instrument signed, represented own. The 
bond described one those belonging the estate the minors 
above mentioned. The bond was handed the bank with the col- 
lateral note. showed the perforation made therein and the indorse- 
ment stamped thereon the state treasurer when was registered. 
The bank made inquiry the state treasurer who was the 
owner the bond shown his record its registration. The evi- 
dence discloses this loan was made and Sheppard received credit for 
its proceeds June 16, 1932, but for some reason the note was dated 
and the loan entered the bank’s records June 18, 1932. the mean- 
time and the date June 17, 1932, entry was made the proper 
lines Book the state treasurer’s record showing assignment 
these six bonds from the estate Helen Kurtz and Jane Kurtz, 
James Sheppard, guardian, James Sheppard, 824 Crawford street, 
Fort Kan., personally. that date the treasurer wrote Shep- 
pard his Fort Scott address follows: ‘‘In accordance with our 
conversation, herewith inclosing the six assignments for Line 
Nos. 5257, 5258, 5259, 5260, 5261 and 5262 which have been assigned 
‘James Sheppard, 824 Crawford Street, Fort Scott, Kansas.’ 

the ordinary course the mail this letter would have reached 
Fort June 18, 1932. This letter and such other evidence there 
bearing the point tends show that Sheppard appeared person- 
ally the state treasurer’s office and caused the entry made 
the treasurer’s books showing the transfer the bonds him per- 
sonally. Whether had the bonds with him not disclosed the 
evidence. The method handling such assignments that time the 
state treasurer’s office seems did not require the bonds presented 
the time the assignment was entered the treasurer’s records, al- 
though sometimes they were presented with the assignment. The state 
treasurer, authorized statute, had prepared form for the assign- 
ment registered bonds. That blank form follows: 


Registered Bonds. 


Date 19— 
value received hereby assign Bond No. 
county, State Kansas, issued due for 
registered the State Treasurer’s Office the day 


19— Line No. said records the State Treasurer’s 
Office and hereby authorize the transfer thereof the State Treas- 
urer’s records. 


This followed form acknowledgment. The evidence shows 
that the method used for the assignment registered bonds was for 
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the owner, shown the registration books the state treasurer, 
fill out this blank dating it, putting the name and address 
the assignee, the number the bond, the issuing body, the date 
was issued, the date due, the amount the bond, and the date and line 
which was registered, and sign and acknowledge the signature 
before some authorized take acknowledgments written instru- 
ments. When this assignment properly filled out and presented 
the state treasurer, the practice for him make his records 
the appropriate entry showing the date and whom the bond was 
assigned. seems the treasurer did not keep these assignments, and 
perhaps usually, this case, returned them the person whom 
the bonds had been assigned. Presumably, this instance, assign- 
ment for each the bonds had been made out Sheppard and pre- 
sented the state treasurer. The assignments, however, were not 
attached the bonds, sometimes the practice, and what became 
them after they were sent the state treasurer Sheppard 
Fort Seott not disclosed the evidence. 

The evidence discloses that the probate court never any time, 
order made, any other manner, authorized James Sheppard, 
guardian, have these bonds assigned himself personally, 
the defendant bank, anyone else. was clearly shown that his 
act causing them assigned himself personally, and his act 
putting them with the bank collateral security for his personal 
debt and representing the bank that owned them, were entirely 
unauthorized. There contention the contrary. Parenthetically, 
may added, the evidence discloses that Sheppard was later charged 
with the embezzlement these bonds, entered plea guilty the 
charge, and was sentenced the penitentiary. may also say that 
his trustee was party defendant this action, and plaintiff recovered 
judgment against the trustee for the conversion the six bonds; but 
since there appeal from that branch the case, need not 
further noted. This appeal involves the liability the bank its 
alleged participation the conversion four the bonds. 

Getting back the evidence, far involved the bank. 
have stated the evidence respecting the loan made Sheppard 
June 16, 1932. July 16, the bank made Sheppard additional 
loan $700, taking another one the bonds question collateral 
security. September 12, 1932, these two loans were merged into 
loan $3,000, the additional amount being paid Sheppard, and the 
two bonds previously pledged the bank the earlier loans and two 
additional bonds were pledged security for the $3,000 loan. 
December 12, 1932, the loan was increased $3,600, secured the 
same four bonds collateral. Later the bank loaned Sheppard $400 
his straight note. This indebtedness $4,000 continued until 
January 13, 1934, which time the bank sold the four bonds which 
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had been pledged collateral and from the proceeds paid the notes 
held and placed the balance the credit Sheppard. 

August 24, 1932, the bank wrote the state treasurer advising 
him that depositor present two registered bonds, describing the two 
bonds then pledged with it, and asked advised whose name the 
bonds now stand, and that sent appropriate forms for having the 
bonds assigned. The treasurer replied: ‘‘Our records show these bonds 
registered the name James Sheppard, 824 Crawford street, Fort 
Scott, and inclosed blank forms for assignment. Sep- 
tember 13, 1932, the bank sent the state treasurer assignments for 
these bonds executed James Sheppard. There was little delay 
making the entry because defect the assignment, but Sep- 
tember the entry was made the office the state treasurer show- 
ing assignment each the four bonds question from James 
Sheppard the defendant bank. 

July, 1933, the probate court received notice that the bonding 
company which was surety Sheppard’s bond had become insolvent. 
The court asked him give new bond, which did not do. The 
then asked him file report, which did December 19, 1933. 
This showed sum due the estate which obviously included the amount 
these bonds. his report, Sheppard requested that relieved 
guardian. His resignation was accepted and Patterson was 
appointed and qualified guardian his place. The court made 
order that Sheppard turn over the new guardian the property and 
money the estate shown his report. This did not do. The 
then made order for Patterson, guardian, bring 
this action. 

Turning now the legal questions argued. Appellant contends 
that the bonds were negotiable instruments commercial sense; that 
the negotiable character the bonds was not destroyed their 
registration with the state treasurer, and that holder the bonds 
due course. Appellee contends that the registration the bonds 
with the state treasurer destroyed their negotiability the commercial 
sense; that thereafter they were payable only the rightful owner, 
shown the registration, and that any event appellant not 
holder due course, for the court eventually found that took the 
bonds under amounting bad faith. not find 
necessary recite detail all the evidence which appellee contends 
supports the finding made the trial court with respect the good 
faith appellant. The trial court found effect that the registration 
the bonds with state treasurer destroyed their characteristic 
negotiability the commercial sense. Appellant contends this 
ineorrect view the law. therefore directly that question. 
The statute providing for the registration bonds, enacted 1923 
(chapter 225, Laws 1923), contained five sections, which later became 
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10—601 The second section the act was amended 
chapter 93, the Laws 1927. The first section the act 
(R. 10—601) and the second section, amended 1927 (R. 
1933 Supp. 10—602), read follows: 


the state treasurer shall register any state, county, city, 
township, school district, drainage district bonds which the holder 
thereof may present him, making record thereof book kept for 
that purpose, showing the municipality issuing the same, the series 
the bond, the date, amount, number, maturity, and purpose for which 
such bond was issued, together with the name and post-office address 
the holder thereof. That registering any bond the state treasurer 
shall the municipality issuing the same its registration and 
the same shall payable its maturity the municipality the 
state treasurer. When the state treasurer shall register any bond, 
shall stamp through said bond with perforating stamp the words 
‘Registered, Kansas treasurer.’ 

after the registration any bond shall negotiable only 
formal assignment before notary public, identifying the bond 
assigned the name the municipality issuing the same, the number, 
date, amount, and said assignment shall acknowledged the same 
conveyances real property. All assignments bonds shall for- 
warded the state treasurer for indorsement his records, which 
record shall set forth the name and address the assignee, except when 
the desire the registered owner release the bond from registra- 
tion and further assignment, which case the bond shall assigned 
‘bearer,’ and the state treasurer indorsed upon his records. The 
state treasurer shall have printed such forms may necessary for 
use making such assignments which shall delivered persons 
desiring the same 


Appellant points the word used the statute, 
and contends that the use this word the Legislature intended 
that, notwithstanding the registration the bonds, they should continue 
negotiable the commercial sense. cannot agree with that 
view. The context indicates that the word used the sense trans- 
ferable, which would make the statute read that after registration the 
bonds are transferable assignment. Other language the statute 
harmony with this view. 

More than that, the wording the bonds indicates clearly that the 
bonds are longer negotiable the commercial sense after 
registration, unless, course, they are again assigned bearer. The 
wording the bond that the state ‘‘promises pay the bearer, 
registered, the registered holder thereof, the sum 
This language, with the use the disjunctive makes clear that 
the bonds are payable only the registered holder, they have been 
registered. 

this point, agree with the trial court that the registration 
the bonds with the state treasurer destroyed their negotiability 
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commercial sense. They were thereafter transferable assignment 
the owner. The statute provides way, assignment bearer, 
which the negotiability the bonds commercial sense could 
restored, but neither Sheppard nor the bank made any attempt act 
under that provision the statute. reaching this conclusion, 
need further for authorities than the statute and the wording 
the bonds. These seem require this result. The statute heretofore 
has not been passed this court, and but few decisions from other 
jurisdictions bearing the question are cited. Benwell Newark, 
Eq. 260, 668, dealing with registered city bond, and 
Grosfield First Nat. Bank, Mont. 219, 236 250, dealing with 
United States registered bond the Third Liberty Loan, and au- 
thorities cited those cases, are accord with this view. Appellant 
Graham White-Phillips Co., 296 27, Ct. 21, dealing 
with the liability purchaser stolen bonds. The bonds that 
had not lost their characteristic negotiability the commercial 
sense, hence the case not point. Some other cases cited are not 
point for the same reason. Garden City, Co. Nation, Kan. 
345, 108 102, cited appellant, had with the registration 
bonds the state auditor with respect the regularity their issue. 
had nothing with registration ownership with the state 
treasurer under 10—601. Prudential Inv. Co. Nationa] Reserve 
Life Ins. Co., Kan. 659, (2d) 373, cited. That decision 
construed 52—1801 and had with the liability one who 
indorsed bonds harmony with that statute. Nothing said that 
opinion out accord with our conclusion here. 

Appellant next contends that any event entitled hold the 
This contention based which reads: ‘‘That 
this act shall not affect the negotiability the coupons attached 
any registered bond, said coupons negotiable without assignment 
formal 

This one the sections the original statute (chapter 225, Laws 
1923) for the registration bonds with the state treasurer own- 
ership. argued the registration the bonds did not destroy the 
negotiability the coupons, hence, that appellant became the owner 
all the coupons the bonds. With this contention cannot agree. 
Coupons are placed bonds facilitate interest payments and receipts 
therefor. They not have independent standing until their ma- 
turity, and the coupons were not listed the collateral notes signed 
having been pledged. The statute cited designed prevent the 
registration the bonds from interfering with the normal method 
coupons. That method the coupons from the 
bonds when they are due, shortly before, and present them, usually 
through banking channels, for payment when they are due. 
evidence this case that the marketing handling bonds due some 
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years the future, with all coupons detached, thing unknown 
circles. decline give the statute the construction 


for appellant. 
find material error the record. The judgment the trial 


court affirmed. 


CHECK MUST PRESENTED DRAWEE 
BANK 


Fick Jones, Supreme Court Washington, Pac. Rep. (2) 334 


The holder check cannot recover action against 
the drawer unless first presents the drawee bank and pay- 
ment refused, unless appears that the drawer has waived 
presentment, where has stopped payment the check. Such 
action, the part the drawer would, course, render present- 
ment futile and, therefore, unnecessary. 

this action the holder the check did not present the 
drawee bank but, instead, presented the drawer and the latter 
refused pay. The reason for the holder’s failure present the 
the bank does not appear. There evidence indicating 
that the drawer had done anything which could construed 
waiver presentment. Consequently, was held that the holder 
could not compel the drawer pay the amount the check. 


Action Nellie Fick against Will Jones and wife. Judgment 
for plaintiff, and defendants appeal. 

Reversed and remanded, with directions. 

Will Jones and Ned Roney, both Seattle, for appellants. 

Altha Curry, Seattle, for respondent. 


BLAKE, J.—Plaintiff brought this action check, drawn 
defendant Will Jones, words and figures follows: 


Bank and Trust Company 
Wash., Feb. 18th, 1929 
3227 
the order Fick, $200.00 Two Hundred Dollars 


was neither alleged nor proven that the check was ever presented 
the bank for payment. the contrary, the trial court found that 
had not been. was found, however, that respondent presented the 
check the appellants, who refused pay it. (This so-called present- 
ment was made July, 1933.) 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1204. 
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the close respondent’s case, appellants challenged the 
ciency the evidence. Appellants’ position that action cannot 
had against the drawer check without allegation and proof 
presentment and demand the drawee. The principle asserted 
seems supported unanimous authority; any rate, none 
the contrary has been called our attention. Wachtel Rosen, 249 
616, 123 Am. St. Rep. 336, Ann. Cas. 396; Haynes Wesley, 112 Ga. 


668, 990, Am. St. Rep. 72; 544; Rem. Rev. 
Stat. 3452. 


Daniel Negotiable Instruments (7th Ed.) 1809, 1771, 
said: ‘‘It the general rule, respect checks, that the holder has 
recourse upon the drawer until the check has been presented the 
bank, and payment refused; and such presentment and refusal are 
essential preliminaries action against him.’’ 


note the same page find: ‘‘The Negotiable Instrument 
statute has not changed the rule that the holder check payable 
his order cannot bring suit against the drawer without proving pre- 
sentment the drawee and refusal payment (Appendix, secs. 70, 
185). Rodriguez Hardouin, La. App. 112, 131 So. [65] 593. 
Unless the drawer has stopped payment. Patterson Oakes, 191 Iowa, 
78, 181 787 [14 559]. The difference between the drawer 
check and the maker note that the latter primarily liable 
the instrument, while the former not (Appendix, 61, 192).’’ 

But, says respondent, the appellant waived presentment, demand, 
and notice dishonor. There may circumstances under which such 
steps may not required the payee, when the drawer has 
right expect require that the drawee will honor the instrument 
when the drawer has countermanded payment. Brannan’s Negotiable 
Instruments Law (5th Ed.) §114. The burden, however, the 
plaintiff, such cases, allege and prove such facts will establish 
waiver. Galbraith Shepard, Wash. 698, 1113. There are 
such allegations the complaint. Nor find evidence any 
word, act, conduct the part appellant tending establish 
waiver. When the check was presented him 1933, simply re- 
fused pay it. 

Respondent contends that failure present check the drawee 
does not release the drawer, unless sustains loss injury con- 
sequence such failure; that loss injury shown appellants. 
number are cited which, asserted, support this con- 
tention. Morris-Miller Co. Von Pressentin, Wash. 74, 114 912, 
typical. These cases, however, only the extent holding that 
the debt, which the check was designed pay, discharged only 


the 
del: 
Pet 
pi 


THE BANKING LAW JOURNAL 401 


the extent that the drawer has sustained loss the failure negligent 
delay the payee present the check the drawee for payment. 
The issue loss injury the drawer these cases arises when 
claims the debt discharged reason negligent delay the payee 
presenting the check for payment. See Peninsula Nat. Bank 
Pederson Construction Co., Wash. 621, 158 246. Such cases 
not any degree encroach upon the rule that presentment, demand, 
and notice dishonor are essential prerequisites action against 
the drawer check. that what this action is. not 
action any debt which the check may have been designed discharge. 

Finally, respondent seeks sustain the judgment the ground 
that the sufficiency the complaint and evidence cannot reviewed 
this court. This contention predicated the fact that demurrer 
was interposed the complaint and argument was made support 
the challenge the sufficiency the evidence. support her 
position, respondent cites Rose Pierce County, Wash. 119, 
913, where was held that the county could not, for the first time, 
this court object that there had been failure allegation and proof 
the filing claim. This holding was predicated the theory that 
complaint was capable amendment. Under the facts found this 
(to wit, that the check had not been presented the drawee), the 
could not amended state cause action, because 
respondent testified that the check had never been presented 
the drawee. The challenge the sufficiency the evidence raised the 
issue the court below. O’Day Ambaum, Wash. 684, 421, 
(N. 484; Ward Magaha, Wash. 679, 129 395; 
Hamilton Johnson, Wash. 92, 241 672. the case first cited 
this court, construing what now Rem. Rev. Stat. 263, said: 


4911, Ballinger’s Ann. Codes St., [P. 378] provides 
that the objection that the complaint does not state facts sufficient 
constitute cause action can made any stage the proceedings. 
This court, however, has held that defendant’s failure interpose 
demurrer complaint, followed objection its sufficiency 
made for the first time the trial will cause the court, passing upon 
such objection, bring the support the complaint every reason- 
able intendment and legitimate inference that may drawn from its 
allegations, and also from the evidence adduced sustain the plaintiffs’ 
If, application this test, appears that the defect 
the plaintiff’s complaint and cause action one substance which 
cannot cured amendment evidence, then the duty trial 
court sustain the objection and dismiss the 


Applying the test the facts disclosed this record, the challenge 
the sufficiency the evidence must sustained. 

The judgment reversed, and the cause remanded, with directions 
dismiss. 
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CERTIFICATION CHECK AFTER DRAWER’S 
DEATH 


Ludlam’s Estate, New York Surrogate’s Court, 285 
Supp. 597 


The holder check had certified the drawee bank shortly 
after the death the drawer and the check was later put through 
for collection. was held that the death the drawer the check 
prior its certification operated revocation the check, that 
the certification was, therefore, ineffective and that the holder was 
responsible the decedent’s estate for the amount the check. 


Proceeding the matter the estate Fredrika Ludlam, de- 
ceased, wherein Mrs. Matilda Robinson filed claim. 

Decree accordance with opinion. 

Emmet McLoughlin, Jr., New York City, for executor Gerald 
Ludlam Robinson. 

Daniel Boyle, New York City, for respondents Francis Blossom 
and Raymond Smith. 

Compton, Dillon Clark, New York City (Thomas O’Brien, 
New York City, counsel), for Matilda Robinson and individual 
claim Gerald Robinson. 

Bergen Prendergast, New York City (Samuel Matthews, 
New York City, counsel), claimants for compensation for professional 
services. 


FOLEY, principal question this contested accounting 
proceeding arises out the delivery Mrs. Matilda Robinson 
for the sum $7,000 the decedent. The check was drawn upon 
the Fifth Avenue Bank this city. was signed the decedent 
Saturday, March 17, 1934. the time she was suffering from pneu- 
monia. was drawn the order Mrs. Robinson. The decedent 
died less than forty-eight hours later the morning March 19, 1934. 

Upon the same day and after her death, the check was presented 
the bank Gerald Ludlam Robinson, the husband Mrs. Robin- 
son, and was certified. The check was deposited the individual 
bank account Mrs. Robinson and collected the regular course. 
The claimant’s husband was the nephew the decedent. The Rob- 
insons had resided with her for many years. Mrs. Robinson asserts 
that the proceeds the check represented valid gift made her 
based upon love and affection. 

Mr. Robinson was appointed sole executor this estate under the 


NOTE—For similar decisions see Banking Law Digest (Fourth 
Edition) 


402 


THE BANKING LAW JOURNAL 


will his aunt. qualified, and letters testamentary were issued 
him. Shortly afterwards controversy arose the validity 
the check transaction. attorney advised him that the gift was 
ineffective and that the proceeds must returned the estate. 
further appears that immediately after the deposit the certified 
check his wife’s bank account, obtained the sum $5,000 out 
the proceeds, which claims have been loan from his wife. 

order dispose amicably the dispute which had arisen over 
the check, conference the executor, his attorney, and several 
the beneficiaries under the will was held. result this con- 
ference, Mrs. Robinson paid back into the estate cash the sum 
$2,000, and Mr. and Mrs. Robinson executed, May 29, 1934, promis- 
sory notes aggregating the balance $5,000, payable the estate. 
also executed conditional conveyance his interest certain 
real property which was specifically devised him the will the 
decedent. The conveyance the property furnished collateral security 
for the payment the notes. Mrs. Robinson contends that her claim 
for $7,000 valid. Mr. Robinson asserts that the notes and conveyance 
were procured duress, and asks that they canceled. 

The relief sought both Mr. and Mrs. Robinson must denied. 
Mrs. Robinson, her claim must fail because the check was 
revocable authorization for the payment money, which made the 
payee the agent the drawer, and the death the drawer before the 
check was certified paid the bank revoked the agency the 
payee. unbroken line authorities beginning with Harris 
Clark, 93, Am. 352, the courts our state have fol- 
lowed this rule. The pertinent principles enunciated these de- 
cisions may summarized follows: 

(1) The check itself mere order for the payment money. 
Harris Clark, supra; Glennan Rochester Trust Safe Deposit Co., 
1915A, 441. 

(2) does not operate assignment, either legal equitable, 
any part the fund. Smither, Hun, 632; Attorney-General 
Continental Life Insurance Co., 325, Am. Rep. 55. 

(3) The death the principal revokes the authority the agent 
collect the check. 

(4) Where the check based upon valuable consideration and 
the death the drawer intervenes before certification payment, 
the claim may enforced against the estate, but not against the 
bank upon which the check was drawn. 

(5) The bank cannot held liable the estate where the check 
paid without knowledge the death the maker. Section 
325, Negotiable Instruments Law; Glennan Rochester Trust Safe 


Deposit Co., supra. 
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(6) When consideration for the check absent, the estate may en- 
force recovery from the payee for the amount collected, where the check 
has been certified paid the bank after the death the maker. 
(7) The transaction may not sustained valid gift, since the 
giving the check executory and the essential element com- 
pleted delivery absent. Harris Clark, supra; Matter Stacey’s 
Estate, 88, 152 717, Fowler, S.; Matter Mead, 
263, 154 667, Ketcham, S., affirmed 173 App. Div. 982, 
159 1128, affirmed 221 645, 117 1076; Matter 
Ehlers’ Estate, 132 Mise. 910, 231 16; Matter Gibbons’ Will, 
234 App. Div. 153, 254 566, affirming 139 Misc. 658, 249 
753; Bainbridge Hoes, 163 App. Div. 870, 149 20, 
judgment the opinion the referee; Matter Heaney’s 
Estate, 221, 241 98. The doctrine equitable as- 
signment may not applied uphold unexecuted imperfect 
gift. Smither, Hun, 632. 

view these rules and the established fact that Mrs. Robinson 
improperly obtained possession $7,000 funds which were actually 
assets the estate, her claim must disallowed. Her repayment 
the estate $2,000 this sum, hold was voluntarily made her. 
She likewise liable upon the two notes aggregating $5,000 which con- 
stitute the balance the fund. restitution part cash and 
part these promissory notes had not been made amicable ar- 
rangement, would have been enforced against her discovery pro- 
ceeding this Court action some other appropriate forum. 

The demand Gerald Robinson for the cancellation the notes 
and conveyance given him secure repayment the moneys 
likewise denied. the executor the estate. participated 
the improper diversion and retention the estate funds. drew the 
body the check before the decedent signed it. presented for 
the Fifth Avenue Bank after her death. The sum 
$5,000, which claimed borrowed from his wife out the proceeds, 
was received him with full and complete knowledge its 
The only acts duress charged are (1) that his own attorney demanded 
that the moneys restored, and (2) that the beneficiaries threatened 
apply for the removal the executor did not make restitution 
the moneys received him and his wife, furnish security for 
their repayment. the face the facts, these charges are frivolous. 
The attorney denied that employed any coercion upon his client. 
informed him the law and his liability under the law. This 
advice was given out sense conscientious duty not only for the 
protection his own client, the executor, but for the general advantage 
all the beneficiaries the estate. The attorney sought correct 

breach trust and urge the executor perform act required 
standards common honesty. Nor did the statement the other 
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beneficiaries that revocation proceeding would brought against 
the executor constitute duress. stated Surrogate Delehanty 
Matter Gude’s Estate, 150 Misc. 56, page 60, 268 311, 316, 
Under the terms the settlement, the executor and his wife 
did less than the law would have compelled them do. After partial 
payment cash was made, they were able obtain deferment 
immediate payment the balance the making the promissory 
notes. The evidence shows that the total sum $7,000 was obtained 
and withheld result the joint participation the executor and 
his wife. had not made the settlement, would have been sum- 
marily removed proper revocation proceeding and directed 
account. for the entire sum and direction for immediate 
payment would have been decreed against him. Matter Mead, 
Mise. 263, 154 667, affirmed 173 App. Div. 982, 159 
1128, affirmed 221 645, 117 1076. There evidence 
duress exercised any the parties the settlement. 

accordingly hold that the promissory notes signed the executor 
and his wife and the conveyance executed him are valid and en- 
forceable. 

Certain objections the account were disposed upon the prior 
hearings. further hearing the remaining objections will had 
the 29th day January, 1936, 11:30 


LEASE TABULATING MACHINES DE- 
CLARED UNLAWFUL MONOPOLY 


International Business Machines Corporation United States, 
Supreme Court Rep. 701 


lease tabulating and other machines containing provision 
that the lessee should use connection with the machines only tabu- 
lating cards manufactured the lessor, violates section the 
Clayton Act (15 Code 14) and void the ground that 
intends create monopoly the manufacture and sale such 
tabulating cards. 


Appeal from the District Court the United States for the South- 
ern District New York. 

Suit the United States against the International Business Ma- 
chines Corporation and others. From part decree for plaintiff (13 
Supp. 11), defendant named appeals. 

Affirmed. 
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Messrs. Martin and Drury Cooper, both New 
York City, for appellant. 


Mr. John Dickinson, Asst. Atty. Gen., for the United States. 


Mr. Justice Stone delivered the opinion the Court. 

This appeal, section 238 the Judicial Code, U.S.C.A. 
345, from much decree District Court for Southern New 
York enjoins the appellant from leasing its tabulating and other 
machines upon the condition that the lessees shall use with such ma- 
chines only tabulating cards manufactured appellant, violation 
section the Clayton Act, Stat. 731, U.S.C. (15 
14). 

The government brought the suit against appellant and three other 
corporations, all manufacturers machines performing substantially 
the same functions appellant’s, restrain the use each of: the 
defendants specified type lease their machines violation 
the Clayton Act (38 Stat. 730), and declare void under the Sher- 
man Anti-Trust Act (15 U.S.C.A. 1-7, note) contract into 
which they had entered, which each agreed use that type lease, 
and not solicit the lessees machines the others purchase 
tabulating cards which manufactures. The case was tried upon the 
pleadings and stipulation facts, which the defendants con- 
sented decree canceling their agreement with each other. 
the defendants have been eliminatd from the suit; one dissolution 
and the other merger with appellant. third defendant, Reming- 
ton Rand, has stipulated that the decree entered against 
shall conform that entered against appellant upon his appeal. 

Appellant’s machines and those Remington Rand, Inc., are now 
the only ones the market which perform certain mechanical tabula- 
tions and computations, without any intervening manual operation, 
the use them cards upon which are recorded data which are the 
subject tabulation computation. Appellant manufactures three 
types machines, known punching machines, sorters, 
ulators. The punching machines are used perforate cards, called 
tabulating cards, such manner that the positions the perfora- 
tions indicate numerical other data. When the cards are passed 
through the sorter tabulator, control its mechanism effected 
electrical established contacts through the perforations. 
The cards are thus made permanent records information, and 
the perforations are given such form that they may used, often 
required, control the function the machines through which 
they are passed. The sorting machines are used sort the perforated 
classify them the selection and segregation, the 
desired manner, those signifying any particular type informa- 
tion. The tabulating machines are used the information 
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denoted the perforated cards make computations based upon 
it. the Remington Rand machines the control not electrical, but 
accomplished the use cards which admit the movement, 
into the perforations, small pins which, linkage, guide the me- 
operation the machine effect the desired result. 

insure satisfactory performance appellant’s machines 
necessary that the cards used them conform precise specifica- 
tions size and thickness, and that they free from defects due 
slime spots, which cause unintended electrical contacts 
and consequent inaccurate results. The cards manufactured ap- 
pellant are electrically tested for such defects. 

Appellant leases its machines for specified rental and period, upon 
condition that the lease shall terminate case any cards not manu- 
factured the lessor are used the leased machine. special form 
lease has been granted the government which permitted 
use cards its own manufacture upon paying per cent. in- 
the rental the leased machines, but upon condition that the 
lease shall terminable the government uses such cards without pay- 
ment the additional rental. 

Appellant insists that the condition its leases not within the 
prohibition the Clayton Act (38 Stat. 730), and has assigned 
error the conclusion the District Court that the condition tends 
create monopoly. But its principal contentions are that its leases 
are lawful because the protection secured the condition does not 
extend beyond the monopoly which has acquired patents the 
and the machines which they are used, and that any 
case the condition permissible under section the Clayton Act 
(15 U.S.C.A. 14) because its purpose and effect are only preserve 
appellant the good will its patrons preventing the use un- 
suitable cards which would interfere with the successful performance 
its machines. 

present case, provides that: ‘‘It shall unlawful for any person 
machinery whether patented unpatented, for within 
the effect such lease such condition may sub- 
lessen competition tend create monopoly any line 
The statute thus precise terms makes unlawful 
condition that the lessee shall not use the supplies commoditites 
competitor the lessor the effect the condition ‘‘may be’’ 
lessen competition substantially, tends create monopoly. 

Little need said the contention that the condition appel- 
lant’s leases does not infringe these prohibitions. true that the 
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condition not many words against the use the cards 
competitor, but affirmative form, that the lessee shall use only 
appellant’s cards the leased machines. But the lessee can make 
use the cards except with the leased machines. But the lessee 
can make use the cards except with the leased machines, and the 
specified use appellant’s cards precludes the use the cards any 
competitor, the condition operates the manner forbidden the 
statute. See United Shoe Machinery Corp. United States, 258 
451, 457, 458, Ct. 363, Ed. 708; compare Federal Trade 
Commission Sinclair Ref. Co., 261 463, 474, Ct. 450, 
Ed. 746. different question presented from that the Sin- 
clair Case, where wholesale distributor gasoline leased gasoline 
pumps retail dealers with the stipulation that they should not 
used for the pumping gasoline the lessor’s competitors. the 
only use made the gasoline was sell it, and there was re- 
straint upon the purchase and sale competing gasoline, there was 
violation the Clayton Act. 

The the trial court that appellant’s leases infringe the 
monopoly provisions the section does not want for support the 
record. The agreed use the ‘‘tying appellant and its 
only competitors, and the agreement each them restrict its 
competition the sale cards the lessees the others, have op- 
erated prevent competition and create monopoly the produc- 
tion and sale tabulating cards suitable for appellant’s machines, 
the District Court found. The commerce tabulating cards sub- 
stantial. Appellant makes and sells 3,000,000,000 cards annually, 
per cent. the total, indicating that the sales the Remington Rand 
Company, its only competitor, representing the remaining per 
are approximately 600,000,000. stipulated that appellant derives 
‘‘substantial’’ profit from its card sales. Its gross receipts from its 
entire business during the past ten years have averaged $9,710,389 
year, which approximately one-third, $3,192,700, has been de- 
rived from the sale its cards. These facts, and others, which 
not stop enumerate, can leave doubt that the effect the con- 
dition appellant’s leases ‘‘may substantially lessen competi- 
and that tends create monopoly, and has fact been 
important and effective step the creation monopoly. 

the trial appellant offered prove its ownership patents 
which, asserts, give monopoly the right manufacture, use, 
and vend the cards, separately, and combination with its sorting and 
tabulating machines, which, insists, they are part. argues 
that the condition its leases lawful because does not enlarge 
the monopoly secured the patents, and that the trial court erred 


refusing consider appellant’s patent monopoly defense the 
suit. 


for 

be! 

fri 


THE BANKING LAW JOURNAL 409 


Appellant’s patents appear extend only the cards when per- 
forated, and have application those which the lessees purchase 
before they are punched. The contention thus reduced the dubi- 
ous claim that the sale the unpunched contributory in- 
fringement the patents covering the use perforated cards sepa- 
rately and combination with the machines. See Carbice Corporation 
American Patents Development Corp., 283 27, Ct. 334, 
Ed. 819; Motion Picture Patents Co. Universal Film Mfg. 
Co., 243 502, Ct. 416, Ed. 871, 1917E, 1187, 
Ann. Cas. 1918A, 959; Holding Corp. Anzell (C. A.) 
F.(2d) 205; ef. Leeds Catlin Victor Talking Mach. Co., 213 

But not place our decision this narrow ground. rest 
rather the language section the Clayton Act which ex- 
pressly makes tying clauses unlawful, whether the machine leased 
unpatented.’’ The section does not purport the 
patent monopoly the lessor restrict its protection suit for 
infringement. But does terms deny the lessor patented, 
well unpatented machine, the benefit any condition 
agreement that the lessee shall not use the supplies competitor. 
The only purpose effect the tying clause far could 
effectively applied patented articles, either prevent the use, 
lessee, the product competitor the lessor, where the lessor’s 
patent, prima facie, embraces that product, and thus avoid judicial 
review the patent, else compel its examination every suit 
brought set aside the tying clause, although the suit could usually 
result binding adjudication the validity the patent, 
since infringement would not issue. The phrase ‘‘whether pat- 
ented unpatented’’ would seem well chosen foreclose the pos- 
sibility either alternative. 

When Congress had before the bill which became section the 
Clayton Act, U.S.C.A. 14, was familiar with the decision 
Ed. 645, Ann. Cas. 1913D, 880, and with the contentions made 
United States United Shoe Mach. Co., 247 32, 33, Ct. 
473, Ed. 968, then pending before this Court; cases which 
was held that tying clause could lawfully extended unpatented 
supplies for leased patented machine. Cong. vol. 51, part 14, 
Cong., Sess., 14,089 ff.; see Henderson, The Federal Trade 
Commission, 30. One purpose section undoubtedly was pre- 
vent such use the tying clause. United Shoe Mach. Corp. United 
States, 258 451, Ct. 363, Ed. 708. But the debates 
section the floor the Senate, disclose that was well known 
that body that one the contentions the pending cause, United 
States United Shoe Mach. Co., 247 32, 33, Ct. 473, 
Ed. 968, was that was permissible, any circumstances, for 
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lessor tie several patented articles together. They show that the 
proponents the bill were much concerned that that practice should 
prohibited that the tying nonpatented patented articles 
should ended. Cong. vol. 51, part 14, 63rd Cong., 3rd Sess., 
14275. The phrase, ‘‘whether patented unpatented,’’ used 
section applicable the one practice the other. would 
fail the purpose which plainly expresses did not operate 
preclude the possibility both, and make the validity the tying 
matter determined independently the protection af- 
forded any monopoly the lessor. Such, think, must taken 
the effect the section unless its language and history are 
disregarded. Under its provisions the lawfulness the tying 
clause must ascertained applying the standards prescribed 
section though the leased article and its parts were unpatented. 

Despite the plain language section making unlawful the 
tying clause when tends create monopoly, appellant insists that 
does not forbid tying clauses whose purpose and effect are pro- 
the good will the lessor the leased machines, even though 
monopoly ensues. support this contention appellant places great 
emphasis the admitted fact that essential the successful per- 
formance the leased machines that the cards used them conform, 
with relatively minute tolerances, specifications size, thickness, 
and freedom from defects which would affect adversely the electrical 
circuits indispensable the proper operation the machines. The 
point stressed that failure, even though occasional, conform 
these requirements, causes inaccuracies the functioning the ma- 
chine, serious their consequences and difficult trace their source, 
with consequent injury the reputation the machines and the 
good will the lessors. 

There contention that others than appellant cannot meet these 
requirements. affirmatively appears, stipulation, that others are 
capable manufacturing cards suitable for use appellant’s machines, 
and that paper required for that purpose may obtained from the 
manufacturers who supply appellant. The Remington Rand Company 
manufactures cards suitable for its own machines, but since has been 
barred the agreement with appellant from selling its cards for use 
appellant’s machines, its cards are not electrically tested. The gov- 
ernment, under the provisions its lease, following its own methods, 
has made large quantities the cards, which are successful use 
with appellant’s machines. The suggestion that without the tying 
clause adequate supply cards would not from 
competitive sources not supported the evidence. ‘‘The very exist- 
ence such restrictions suggests that its absence competing article 
equal better quality would offered the same lower 
Carbice Corporation American Patents Development Corp., 
supra, 283 27, page 32, Ct. 334, 335, Ed. 819, 822, 


THE BANKING LAW JOURNAL 411 


note quoting Vaughan, Economics Our Patent System, 125, 127. 
Appellant’s sale cards return substantial profit and the govern- 
ment’s payment per cent. increase rental secure the privi- 
lege making its own cards profitable only produces the cards 
cost less than per cent. the price charged appellant. 

Appellant not prevented from proclaiming the virtues its own 
warning against the danger using, its machines, cards 
which not conform the necessary specifications, even from 
making its leases conditional upon the use cards which conform 
them. For aught that appears such measures would protect its good 
will, without the creation monopoly resort the suppression 
competition. 

The Clayton Act names exception its prohibition monopo- 
listie tying clauses. Even are free make exception its 
unambiguous command, see United States United Shoe Mach. Co. 
(D. C.) 264 138, 167;1 Auto Acetylene Light Co. 
Co. (C. A.) 276 537; Pick Manufacturing Co. General Motors 
Corp. (C. A.) F.(2d) 641; Radio Corporation Lord (C. 
A.) F.(2d) 257, can perceive tenable basis for exception 
favor condition whose substantial benefit the lessor the elimi- 
nation business competition and the creation monopoly, rather 
than the protection its good will, and where does not appear that 
the latter cannot achieved methods which not tend monopoly 
and are not otherwise unlawful. 

Affirmed. 

Mr. Justice ROBERTS took part the consideration decision 
this case. 

‘In this case the Government sought review the determination the 
district that the tying clause was valid far requires lessees pur- 


chase the lessor supplies and parts the leased machines. See United Shoe 
Mach. Co. United States, 258 451, Ct. 363, Ed. 708. 


RIGHTS INSURANCE COMPANY PAYING 
FORGERY LOSS AGAINST COLLECTING 
BANK 


First and Tri State National Bank Trust Co. Massachusetts Bond- 
ing Insurance Co., Appellate Court Indiana, 200 Rep. 449 


surety company insured trust company against loss through 
the payment forged checks. The trust company paid checks 
drawn which the payees’ indorsements were forged. The 
were paid collecting bank which indorsed them 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §512. 
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indorsements guaranteed.’’ The surety company paid the amount 
the loss the trust company. was held that was subro- 
gated the rights the trust company against the collecting bank 
and that could recover the amount the loss from the latter. 


Action the Massachusetts Bonding Insurance Company against 
the First and Tri State National Bank Trust Company Fort Wayne 
and another. From judgment for plaintiff against named defendant, 
the latter appeals. Affirmed. 

Vesey, Shoaff Hoffman, Fort Wayne, for appellant. 

Dan Flanagan, Parnell and Sol Rothberg, all 
Fort Wayne, for appellee. 


CURTIS, was action the trial court brought 
the appellee (insurance company) against the appellant, the First Na- 
tional Bank Fort Wayne, Ind. (now First and Tri State National 
Bank Trust Company Fort Wayne), hereafter referred the 
bank, and the Tri State Loan Trust Company hereafter referred 
the trust company, recover from the said bank the sum $4,000 
with interest thereon, paid the appellee said trust company, being 
loss sustained said trust company through the forgery certain 
attorney the signatures payees and indorsers upon two checks 
drawn against depositor’s account such trust company and which 
two checks were said attorney presented said bank and paid 
him. (This attorney was customer and depositor said bank be- 
fore the time the payment said checks but not after said 
time and had previously borne good reputation.) Thereafter said 
checks were said bank indorsed and presented the said trust 
The trust company paid said checks said bank and charged 
the same the depositor’s account. shortly thereafter developed 
that checks had been forged said attorney. The said checks had been 
drawn the administrator estate against his deposit. trust 
funds said trust company distribution the two payees and 
had handed them the said attorney, who was the attorney for said 
estate, for delivery said payees. soon the trust company dis- 
covered the forgeries, reimbursed its depositor’s account and then 
presented its claim the appellee for indemnity account its said 
loss, the appellee having previously issued policy insurance said 
trust company indemnifying against loss sustained through the 
payment any check drawn upon upon which the signature any 
indorser had been forged. the time said bank presented said checks 
for payment the said trust company and received payment, 
stamped upon the back thereof indorsement follows: ‘‘Pay the 
order any bank trust company, all prior endorsements guaranteed. 
Nov. 1927 First National Bank Fort Wayne, Ind. Scheumam 
The appellee paid the trust company upon its demand 
the loss had sustained and then brought this action against the said 
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bank claiming that it, the appellee, was subrogated the rights the 
trust company against the said bank. 

The complaint was two paragraphs identical legal effect, each 
paragraph relating the transactions separate one said 
checks. each paragraph complaint separate demurrers were ad- 
dressed and the court overruled, with exceptions, whereupon there 
were answers general denial each paragraph thus closing the issues. 

The cause was submitted the court for trial without the interven- 
tion jury. Upon proper request, the court made special finding 
facts and stated conclusions law thereon. These were favorable 
the appellee, and judgment was rendered accordance therewith for 
the appellee against the appellant bank. The appellant seasonably filed 
motion for new trial, which was overruled, with exception, and 
this appeal prayed and perfected. 

The errors assigned are alleged errors the rulings said de- 
murrers and also error each the first and second conclusions 
law and the ruling the motion for new trial. The motion for 
new trial contains two causes grounds, namely, that the decision 
the court not sustained sufficient evidence, and contrary law. 
Neither the causes for new trial are presented the appellant’s 
brief under the heading ‘‘Propositions, Points, and Authorities.’’ 
This constitutes waiver such alleged errors. The finding facts 
the trial court is, therefore, unchallenged. This leaves the inde- 
pendent assignment error the rulings the demurrers and 
the alleged error each the two conclusions law. But has 
long been the rule Indiana that where there special finding 
facts covering the issues presented the pleadings and conclusions 
law stated thereon, the instant case, antecedent error over- 
ruling demurrer pleading rendered harmless. The complained 
error, therefore (if error), the rulings said demurrers, 
not available. See Smith, Trustee al. Wells Manufacturing Co. 
al., 148 Ind. 333, 1000; Woodward al. Mitchell al., 
140 Ind. 406, City Huntington al. Sonken, Ind. 
App. 645, 165 449. 

thus appears that the only questions properly before are 
each the two conclusions law. They are follows: ‘‘At the time 
the plaintiff paid the sum four thousand dollars ($4000.00) the 
Tri State Loan and Trust Company found the foregoing findings, 
the First National Bank Fort Wayne, Indiana, was indebted the 
defendant, Tri State Loan and Trust Company, said sum four 
thousand dollars ($4000.00) because its having received said sum 
from the defendant, Tri State Loan and Trust Company, payment 
the checks referred said findings and upon the payment said 
sum four thousand dollars ($4000.00) the plaintiff the Tri State 
Loan and Trust Company the plaintiff became and subrogated the 
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rights the Tri State Loan and Trust Company against the First Na- 
tional Bank and said claim and demand. 


The plaintiff entitled recover from the defendant, First 
National Bank Fort Wayne, Indiana, now known the First and 
Tri State National Bank and Trust Company Fort Wayne Indiana, 
the sum Four Thousand Dollars ($4000.00) together with interest 
thereon from the 23rd day June 1928, being the sum forty-five 
hundred ninety-two dollars 


The appellant’s main contention, stated its brief, substan- 
tially follows: That the court found its special finding fact that 
the loss which the Tri State Loan Trust Company had suffered and 
for which appellee indemnified such trust company pursuant its 
policy insurance, was the forgery the said 
that the checks upon which the forged instruments had been placed 
said attorney were presented him to, and paid the appellant 
First National Bank, and indorsed that bank with guarantee 
prior indorsement and presented to, and paid said trust company; 
that said attorney was the time, and for some years prior had been, 
depositor with the appellant and bore good reputation for honesty 
and fair dealing; that there was finding that appellant had par- 
ticipated had knowledge said attorney’s wrongful act, had 
been guilty any negligence; that, the contrary, the court affirma- 
tively found that the appellant had notice knowledge reason 
believe the signatures forged; that appellant paid the checks 
the regular and ordinary course business; and that believed the 
signatures genuine signatures and had reason suspect that 
they were forged; and that, upon the facts found, the appellee was 
not entitled subrogation against the appellant. 

previously stated, the facts found the court are admitted 
fully and correctly found. any rate, they are unchallenged, 
and accept them full and correct. the appellee’s conten- 
tion that upon these facts the appellee entitled subrogated 
the rights the said trust company against the said bank and that 
the bank was liable the trust company for the money received 
upon the said two checks bearing the forged indorsements the 
payees said checks, which indorsements the bank guaranteed writ- 
ing, heretofore set out, when received the money thereon from the 
trust company. 

have doubt but that the trust company had action 
against the bank arising out the bank’s guaranty the forged in- 
dorsements the two checks. The controlling question the ease 
whether not the appellee entitled subrogated the trust 
company’s rights against the bank under the facts found the 
court. think was entitled. 
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The doctrine subrogation came the common law from the 
law, where was recognized and applied for long time before reach- 
ing the common law. essentially one equity. Its definition 
somewhat simple, but its application the innumerable complications 
business more complex. The modern tendency seems 
extend rather than limit its application, and apply many 
the various business relations, always, course, keeping mind 
that equitable doctrine and subject the rules and maxims 
equity. Literally, the word means the substitution one person 
for another, and applied law, means the substitution some 
other person the place the creditor, that the person for whom 
exercised will succeed the rights the creditor relation 
the debt. There has been some confusion the decided cases 
failure keep mind the fundamental principle that the creditor 
for whom the substitution takes place must necessarily have had some 
right which the substituted person can succeed. Equity will not 
useless thing, and unless there thus some right which the sub- 
stituted person can succeed, the doctrine subrogation will not 
applied. The doctrine has probably been applied most frequently 
the courts certain types insurance cases. has with almost 
unanimity been held not apply favor surety fidelity bond 
except only against persons who participated the wrongful act 
the wrongdoer. The reason such easily traceable back 
the general principle heretofore stated, that unless the creditor has 
some right which the substituted person can succeed, the doctrine 
will not applied. The main cases upon which the appellant herein 
relies are such cases. not the purpose this opinion discuss the 
application the doctrine the various situations which may 
correctly applied, but limit the opinion the exact question be- 
fore us. Here the trust company had clear right collect its loss 
from the bank. was also indemnified the appellee against the loss 
and chose present its demand the appellee who paid the loss. 
believe this situation entitles the appellee subrogated the rights 
the trust company against the bank. The following cases have been 
helpful: Rooker al. Benson, Ind. 250; Opp Ward, 
125 Ind. 241, 974, Am. St. Rep. 220; Chamness Cham- 
ness al., Ind. App. 225, 101 323; Pittsburgh, Cincinnati, 
Chicago St. Louis Co. Home Insurance Co., 183 Ind. 355, 108 
525, Ann. Cas. 1918A, 828; Fidelity Deposit Co. Maryland 
State Bank Portland al., 117 Or. 242 823; Cas- 
ualty Surety Co. Phoenix National Bank Trust Co. Lexing- 
ton, 285 209, Ct. 329, Ed. 709; City Indianapolis 
National City Bank, Ind. App.677, 141 249, 148 675; 
First National Bank Andalusia People’s Bank Red Level, 
Ala. App. 190, So. 324; American Surety Co. Empire Trust Co., 
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228 App. Div. 572, 240 164; John Boyd Motor Co. Claf. 
fey, Ind. App. 492, 165 255; Auto Owners’ Protective Ex- 
change Edwards, Ind. App. 558, 577; See, also, 
vol. 37, pp. 361 480. 

have found reversible error. 

Judgment affirmed. 


CIRCUMSTANCES WHERE CREDIT AGREE- 
MENT GIVES BANK RIGHT SET OFF 


Harding Broadway National Bank, Supreme Judicial Court 
Massachusetts, 200 Rep. 386 

agreement signed bank’s depositor provided that, 

the event the depositor’s insolvency, ‘‘all any the claims 
demands against the undersigned held said Bank shall the 
option thereof immediately become due and payable.’’ Subsequently, 
the depositor gave the bank note renewal loan. The credit 
agreement did not specify any particular debt and the note made 
reference the credit agreement. The depositor became in- 
solvent before the maturity the note. was held that, spite 
the clause the agreement above quoted, the bank could 
not set off the depositor’s deposit account the bank against his 
liability the note and that the receiver for the depositor was en- 
titled recover the amount the deposit. 


Action contract Robert Harding, receiver the Francis 
Badger Motor Company, against the Broadway National Bank Chel- 
sea. review verdict for plaintiff the sum $1,960.73, defend- 
ant brings exceptions. 

Exceptions overruled. 

Witte, Boston, for plaintiff. 

Warren and Voorhis, both Boston, for defendant. 


PIERCE, J.—This action contract brought the plaintiff, 
the receiver for the Francis Badger Motor Company, against the 
defendant bank for alleged breach contract with respect 
credit balance the motor company. The answer was general denial 
and payment. The case was tried the superior court without jury. 
The trial judge found for the plaintiff and assessed damages the 
sum $1,960.73. 

The questions law raised the exceptions relate certain re- 
quests for rulings granted the judge, and certain requests for 
rulings the defendant which the judge denied. The material facts 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §728. 
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shown the record are substance follows: The Francis Badger 
Motor Company, Massachusetts corporation, was engaged distribut- 
ing automobiles. 1921 the motor company (hereinafter referred 
the depositor) desired open commercial account the defend- 
ant bank, for the purpose depositing items its drawn 
against, and also establish with the defendant that the de- 
positor might borrow money from time time agreed on. The 
depositor’s treasurer informed the president the defendant bank 
the relationship desired establish. The bank thereupon issued 
the depositor paper, popularly known credit statement, the 
blanks which were filled out the depositor. After the credit 
statement was filled out, signed and delivered the depositor through 
its treasurer the defendant, the account was opened. 

From 1921 1932 the defendant made loans the depositor, re- 
ceiving the latter’s promissory notes evidence thereof, discounted its 
notes receivable, furnished with money take and pay drafts for 
the price automobiles purchased, and general furnished financial 
accommodation the depositor needed. 

Among such loans was one made January 16, 1930, $3,000 
for which the bank received the borrower’s promissory note, indorsed 
personally Badger, its treasurer, and Francis, its president. This 
loan was reduced and new notes given for the reduced amounts from 
time time, the last renewai being June 1932, when, the re- 
quest Francis, then treasurer, was renewed for $2,400 note 
that date, payable the order the defendant one month. 

New credit statements were furnished the depositor the de- 
fendant the latter’s request, from time time, during the period 
which they did business. The last such statements, which the de- 
fendant says has received, dated August 17, 1931, and purports 
disclose the financial condition the depositor July 31, 1931. 
the top each statement signed the depositor there was printed 
the following: 


the purpose procuring and establishing credit from time 

time with the above Bank, the undersigned submits the following 
his 

being true and correct statement financial condition the 31st 

their 


day July, 1931. agree that any change occurs that materially 
reduces the assets ability the undersigned pay all claims de- 
mands against the undersigned will immediately and without delay 


notify the said Bank, and unless the Bank notified may continue 
rely upon the statement herein given true and accurate state- 
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ment the financial condition the undersigned: consideration 
the granting any credit said Bank, the undersigned agree that 
case failure insolvency the part the undersigned, 
the event appearing any time that any the following repre- 
sentations are untrue, the the occurrence such change 
aforesaid failure notify such change above agreed, all 
any the claims demands against the undersigned held said 
Bank shall the option thereof immediately become due 
able. Further, that the exercise of, omission exercise such option 


instance, shall not waive affect any other subsequent right 
exercise the same.’’ 


All loans made defendant and all loans and notes renewed, in- 
cluding the renewal note June 1932, for $2,400 were reliance 
the contents the latest credit statement which the defendant had 
the time received, but there direct evidence that the defendant 
informed the depositor. 

For considerable period time prior June 1932, the de- 
positor was financial straits. Taxes real estate were unpaid, 
mortgage interest had accumulated, and the business was being carried 
May, 1931, Francis, who that time was treasurer 
well president, found purchaser for the business, and scheme was. 
evolved whereby the purchaser was obtain the business after the 
corporation had gone through June 1932, 
cessful attempts were made induce certain employees the corpora- 
tion, whom the latter was indebted for wages, become petitioning 
bankruptcy proceedings. June 11, 1932, the defendant 
through one those employees, learned the financial condition 
the depositor and the proposed bankruptcy. the same day the 
defendant communicated with Francis who admitted the bad financial 
the company, and said had not mentioned three days 
earlier, when the note June had been given, because was ashamed 
so. Tierney, acting for the defendant, then pointed out the 
provision the credit statement, and stated that the de- 
fendant was calling the note immediately. June 11, 1932, therefore, 
the defendant, pending Francis’ attempts raise money, charged the 
depositor’s account with the amount the balance which was $1,673.64, 
and placed the sum the form draft. Payment the 
depositor’s checks presented that day was refused the bank. 

June 15, 1932, the defendant received $25.50 settlement collec- 

tion item held for the depositor, and that amount after being credited 

the depositor’s account was similarly charged off. June 23, 1932, 

Francis not being able satisfy the bank his attempts raise 

money, the defendant indorsed, credits the note, the amounts 

the cashier’s drafts and cancelled the drafts. 
and after June 1932, the only unsecured indebtedness the 
depositor the defendant was said $2,400 note, part which 
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has been paid, except the appropriation the sums $1,673.64 
and $25.50, aforesaid. 

The depositor’s petition for dissolution was filed June 21, 1932. 
order notice issued, returnable July 20, 1932. September 23, 
1932, the superior court entered order dissolution under 
(Ter. Ed.) 155, 50, and appointed the plaintiff receiver. The de- 
fendant had notice the dissolution proceedings until received 
letter from the receiver requesting information. March 1933, 
the defendant filed the receivership proceedings proof claim 
the amount $693.23, alleged the balance due with interest 
the note June 1932. 

The judge found that extending credit, including the loan evi- 
denced the note June 1932, the defendant relied the credit 
statements, that the depositor was insolvent for long time prior 
said date, that the statements were not physically incorporated 
in, nor given contemporaneously with, said note, and that the bank 
had authority accelerate the maturity the note unless the 
clause the statement conferred that right; and ruled that 
the bank had right virtue the acceleration clause otherwise 
appropriate the depositor’s balance did. 

The questions law raised the defendant are: ‘‘First. the 
defendant’s right appropriate and apply the balances due the de- 
positor, its checking account, partial payment for its indebtedness 
the defendant, represented its promissory note not then matured; 
and—Second. did not have such right, will not such appropria- 
tion and application given effect upon the subsequent maturity 
the note?’’ 

The trial judge, connection with his ruling disposing the de- 
fendant’s contention respecting its authority appropriate and apply 
the balance the the depositor its checking account, 
reduction its loan advance the stated maturity the note, made 
the additional finding ‘‘that the credit statements were way 
physically incorporated nor given contemporaneously with said note 
dated June and that ‘‘at time did the depositor, any- 
one having authority do, consent the acceleration the ma- 
turity said note the defendant the appropriation any 
its balances before the maturity the note written, unless the 
defendant had such authority virtue said credit statements, 
any them, any provisions And ruled ‘‘that the 
maturity said note could not accelerated virtue any said 
credit statements, any provisions thereof, and that the defendant 
was not justified appropriating the depositor’s balance balances 
June 11, and June 15, 1932, respectively, being before the maturity 
said note written.’’ 

Under normal circumstances bank may set off debtor’s deposit 
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against material obligation the debtor it. Furber Dane, 203 
Mass. 108, 117, 227, and cases cited; Howard Barnstable 
County National Bank Hyannis (Mass.) 197 40. such 
right exists favor bank where the debtor’s obligation 
unmatured the time the attempted set-off. Spaulding Backus, 
122 Mass. 553, Am. Rep. 391; Wiley Bunker Hill National Bank, 
183 Mass. 495, 498, 655; Putnam United States Trust Co., 
223 Mass. 199, 202, 111 969. bankruptcy had intervened be- 
fore the maturity the note would have been provable debt 
once and could have been set off without awaiting its maturity. Stud- 
ley Boylston National Bank, 229 Ct. 806, Ed. 
1313. Bankruptcy Act, 63, 68a, Stat. 562, 563 (11 
103, 108). under our insolvency law. Demmon 
Boylston Bank, Cush. 194. The mere insolvency the depositor 
before the maturity the note did not accelerate its maturity. Hey- 
wood Perrin, Pick. 228, 230, Am. Dec. 518. long the 
balance the account the credit the depositor exceeds the amount 
the debt due and payable him the the bank bound 
honor his check the extent the excess, and liable action 
the depositor does not. National Mahaiwe Bank Peck, 127 Mass. 
298, 300, Am. Rep. 368. The right bank set off deposits 
aguinst debt due become due, however, may waived con- 
tract. Boston-Continental National Bank Hub Fruit Co., 285 Mass. 
187, 190, 189 89. Compare Stetson Exchange Bank, Gray, 
425, 428. 

the defendant’s contention the case bar that the terms 
the credit statement added his rights. the plaintiff’s conten- 
tion that the defendant’s attempt was ineffective because the contract 
entered into the time the depositor signed the credit statement can- 
not vary the time maturity expressed the note June 1932; 
and that the credit statement could asserted only after June 11, 
1932, separate action for breach thereof. Central Bank Willard, 
Pick. 150, 153, Am. Dec. 284; Pitkin Frink, 12, 17. 
The plaintiff further contends that the defendant’s answer confined 
general denial and payment; that there nothing the bill 
exceptions indicate payment, but the contrary the bill excep- 
tions shows that the defendant disenabled itself and actually refused 
make payment the depositor’s checks; that the sole issue the 
trial was whether not the defendant was justified the credit state- 
ment appropriating the depositor’s balances, and that question 
fraud rescission was open this action. 

The defendant draws attention the fact that the action not 
the instrument but action alleged breach contract 
the bank failing pay over the depositor’s credit balance. 
contends that the statement set forth the terms the general 
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relationship which was exist between the depositor and the bank 
their future dealings (compare Fruit Dispatch Co. Wolman, 124 
Me. 355, 358, 128 740), and that may reasonably inferred from 
the provisions the statement that the making loans, and 
the accepting notes the depositor evidence thereof, was contem- 
plated the agreement. the defendant’s further contention that 
although the use negotiable instruments was contemplated, there 
indication that when such notes were issued they were supersede 
the prior general agreement, but rather that they were issued 
conformity therewith. Compare Updike Manufacturers’ Trust Co., 
243 App. Div. 15, 18, 275 716, affirmed 267 528, 196 
563. 

Assuming its contentions sound, the defendant alleges that the 
note and the credit agreement fall within the rule that when several 
instruments evidence single contract between the parties, the instru- 
ments will read together order arrive interpretation 
the contract. Heywood Perrin, Pick. 228, 230, Am. Dee. 518; 
Franklin Savings Institution Reed, 125 Mass. 365; Skilton 
Long Salle Co., 265 Mass. 595, 597, 164 652. Assum- 
ing the rule applicable here, was not essential that the credit 
agreement and the negotiable note should executed the same time. 
Boston Lowell Railroad Corp., 115 Mass. 63, 66; Wil- 
son Powers, Mass. 539, 540, 541. such situation the instru- 
ments legal contemplation are regarded having been executed 
simultaneously such order shall most effectively carry out the 
expressed intent the parties. Wheelock Freeman, Pick. 165, 
167, Am. Dec. 674; Thayer Burchard, Mass. 508, 518. Con- 
struing the instruments together the defendant contends that under 
the acceleration provision the credit agreement the defendant had 
the right, for the purpose enabling set off deposits against the 
depositor’s obligation, declare the instrument June 1932, ma- 
tured. 

Considering the whole case, are opinion the negotiable note 
and the acceleration provision the credit agreement were independ- 
ent, separate and distinct contracts between the parties, upon the breach 
which, either, the other would have right action. are 
the further opinion that the plaintiff’s right action accrued when 
the alleged wrongful application was made, and such right was not 
contingent upon any subsequent application the note the de- 
fendant July 1932, when the note June 1932, matured. 

The allowance the request that ‘‘On all the evidence 
and the law the plaintiff entitled recover’’ manifest but harm- 
less error. The right have the exceptions the defendant sustained 
because the error falls within the rule applied Patterson 
Ciborowski, 277 Mass. 260, 267, 179 161, and not within Pearson 
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O’Connell (Mass.) 197 486. follows that this exception must 
and overruled. 

Although the defendant has not specifically argued each exception 
saved its brief have carefully given consideration all them 
and are opinion the defendant has suffered substantial harm 
the specific rulings made and refused. Exceptions overruled. 


BANK NOT LIABLE FOR TAX 
PECULATIONS 


American Surety Co. Waggoner National Bank, United States Dis- 
trict Court, Fed. Supp. 295 


The fact that tax collector deposits automobile license fees 
his individual account bank does not put the bank upon notice 
that the tax collector misapplying the funds. Nor bank put 
upon notice the fact that tax collector withdraws sums 
checks signed him collector and payable himself individ- 
ually. ease this kind, the bank does not become liable for 
sums wrongfully taken the collector unless has knowledge 
what the collector doing. 

The action this case was brought against the bank surety 
company which had written the collector’s official bond and which 
had been called upon make good loss approximately $100,000, 
sustained through the operations the collector. 


Equity. Suit the American Surety Company New York 
against the Waggoner National Bank. exceptions the master’s 
report and motions for judgment both parties. 

Judgment for respondent, and bill dismissed. 

Bartlett, Thornton Montgomery, Dallas, Tex., for complainant. 

Bullington, Humphrey King and Fitzgerald, all Wichita 
Falls, Tex., and Harry Mason, Vernon, Tex., for respondent. 


ATWELL, J.—C. Greene was elected tax collector Wil- 
barger county, Tex., 1924 and took office early 1925. such 
official not only valorem and occupation taxes, but also 
automobile licenses. The proper county authorities, under the Texas 
statute, designated the First State Bank Vernon depository for 
funds, which unmistakably, the first two classes 
Greene’s immediate predecessor deposited 
cense collections the Farmers State Bank, institution other than 
the regular depository, and Greene apparently followed the practice 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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keeping such receipts out the depository, and made use the 
Waggoner National Bank for that purpose. From that institution 
would make his remittances the county other legal authorities, 
some time after their receipt and deposit. The complainant this 
was his official surety and bound itself for the faithful conduct 
his official duties. 

All went well until the years 1931 and 1932. May 1932, after 
Greene had been office, including two years deputy collector, 
and when was candidate for another term, more than nine years, 
shortage was discovered the approximate sum $100,000, and 
was convicted and sent the penitentiary, where served eight 
months, when the Governor pardoned him. the time the ex- 
posure, enjoyed good reputation and one seemed question 
his integrity. 

The state brought suit against the complainant and recovered ap- 
proximately $100,000, which was paid. The complainant then brought 
suits against the depository bank and the respondent. The two causes, 
which claimed the usual grounds for recovery, including negligence 
the institutions their failure discover the embezzlements and 
the right subrogation, involved, their ripening, the inspection 
many checks, books, papers, and documents, somewhat tedious detail. 

Perhaps should added that the entire complaint the surety 
company the two suits, one which has been settled, above stated, 
was based upon forty checks; twenty-nine which related the First 
State Bank action and eleven which concern this suit. The eleven 
represented little less than $14,000, two, respectively, for 
$4,500 and $3,600, aggregated $8,100, which left nine for the disposition 
the remainder the $14,000. 

deposit fiduciary, his individual bank account, checks 
which show their face that they represent fiduciary funds, 
cient evidence misappropriation impose the bank duty 
inquiry. Farmers’ Loan Trust Co. Fidelity Trust Co. (C. A.) 
541; Havana Cent. Co. Central Trust Co. (C. A.) 204 
546, 1915B, 715; Oklahoma State Bank Galion Iron 
Works Mfg. Co. (C. A.) F.(2d) 337; Wagner Co. Bank, 228 
Adoue Lobit, 104 Tex. 379, 187 648, 138 383, 
(N. 8.) 409, Ann. Cas. 1914B, 667. 

not thought, however, that the rule which governs here the 
same. 

The complainant contends that article 2549 the Revised Statutes 
Texas general its direction and applies all forms taxes, 
including automobile license fees. That article, seq., 
the same statutes (Acts 1929, Called Sess., 88, amended 
1930, 5th Called Sess., 23, 33), which gives the the 
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right garner license fees collections and then later dispense them 
highway commission and county boards, has effect upon the far- 
reaching covering character the first article. 

While, often the case, the statutes are not entirely free 
doubt, since the phrase, ‘‘all taxes’’ used 2549, the history the 
legislation and the decisions the state courts, and the practice 
collectors Texas, rather incline the thought that 
seq. regulates automobile license fees and that 2549, being anterior 
point birth, does not. Article 2549 requires the moneys, ‘‘as soon 
collected,’’ deposited the depository. Article 6675a—10 
(Acts 1929, Called Sess., 88, 10) directs the garnering the 
license fees without distribution, the collector, for week time 
some place. When the collections are large they are now 
reason the universality the motorcar, useless think 
collector holding such funds his pockets, the till his office. 
must permitted deposit them somewhere. That somewhere 
must his choice. Because directed, after certain period, 
make disbursement thereof. 

The complainant also contends that the respondent bank was 
trustee, and, therefore, charged with all the responsibilities that arise 
from that relationship. 

There was law which required that these funds should de- 
posited any particular institution. The collector had right, there- 
fore, deposit the respondent bank. The relation that resulted was 
simply that debtor and The fiduciary, having general au- 
thority deposit funds, must have power draw them and direct 
their disposition. The deposit did not operate take the funds out 
his control. long they were his control they were not di- 
verted. had right deposit bank his individual credit. 
Knowledge the part the bank the nature the funds did not 
affect its responsibility. had right assume that would apply 
the funds their proper use under his trust. could deposit 
his own account, could draw out. the depositing constituted 
diversion, neither would the drawing. The bank, under situation 
the sort, which made here, ‘‘does not assume the hazard cor- 
rectly reading each check the purpose the There was 
actual knowledge any improper purpose diversion. None 
the checks, circumstance their negotiation the fiduciary 
stituted guilt bad faith the bank. 

also insists that the fact that the moneys were deposited 
Greene, collector, and drawn out checks signed Greene col- 
lector, payable Greene individually, was legal notice that Greene 
was making improper use the funds. other words, that con- 
stituted sufficient ground for the bank have instituted inquiry 
which would have developed the facts. 
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The rule seems be, case this sort, quite the contrary. There 
was nothing Greene’s attitude toward the account, nor his life, 
nor the method cashing any the checks, that constituted such 
notice put the bank upon inquiry. Later, truth, after Greene’s 
peculations had become the subject whisperings, and when there 
was still balance the bank, called the county authorities and re- 
fused pay out the balance upon Greene’s check until the authorities 
had agreed thereto. This seems have been the first intimation that 
the bank had and soon got acted. 

The heavy loss the surety company awakens our sympathy and 
has caused careful consideration the record well thoughtful 
weighing the contentions. between and the bank, the law seems 
with the bank. 

Such cases Fidelity Deposit Co. People’s Bank (C. A.) 
F.(2d) 19; Fiman State South Dakota (C. A.) F.(2d) 
776; American Surety Co. Jackson (C. A.) F.(2d) 768; Mer- 
chants’ National Bank School District No. (C. A.) 705; 
Board Com’rs Crawford County Strawn (C. A.) 157 49, 
(N. 1100; Allen United States (C. A.) 285 
678; Leach Farmers’ Savings Bank, 204 Iowa, 1083, 216 748, 
679, support the salutary rule that the deposit funds 
institution other than legal depository, when such depository ex- 
ists, results the bank becoming trustee maleficio, and can only 
relieved its liability restoration the funds. The facts here 
not justify the application the doctrine. Nor may there 
application the doctrine that grows out cases which announce that 
trustee for public funds insurer the proper application 
such funds, maintained United States Thomas, Wall. (82 
337, Ed. 89; Bell Tex. 378, and Swann 
State, Tex. 120. The liability bank where charged the 
face and form withdrawal checks with notice knowledge that 
funds are being withdrawn for personal use evidenced such cases 
Massachusetts Bonding Ins. Co. Standard Trust Savings Bank, 
334 494, 166 123; State Citizens’ National Bank, Ind. 
App. 106, 170 346; Franklin Savings Bank International Trust 
Co., 215 Mass. 231, 102 363; Claflin Bank, 293; Gale 
Chase National Bank, 104 214, 496; Oklahoma State 
Bank Galion Iron Works Mfg. Co. (C. A.) 337; Farm- 
ers’ Bank United States Co. (C. A.) F.(2d) 676; 
Toronty Club Imperial Trust Co., Ont. 330, and Niagara Woolen 
Co. Bank, 141 App. Div. 265, 126 890. may 
admitted that they speak the rule applicable the facts those 
respective cases, provided recognize the greater weight authority 
that the bank without notice knowledge the contrary, 
has the right presume that the depositor will not violate his trust. 
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But, the bank has notice knowledge that breach trust being 
committed improper withdrawal and use the fund, then be- 
liable for the misappropriation. 

For the bank, showing the rule the state statute with refer- 
ence the deposit taxes and automobile license fees, well 
the general equities the case, and the challenging the sugges- 
tion that the bank must take notice from the form the checks, the 
following seem well considered: Austin (Tex. 
Civ. App.) 297 1097; City National Bank Eastland County 
(Tex. Civ. App.) (2d) 662, 664; Linz Eastland County 
(Tex. Com. App.) S.W.(2d) 599, 1466; Miller State 
(Tex. Civ. App.) S.W.(2d) 792; City Paso Two 
Life Insurance Co. (Tex. Civ. App.) 278 231, 233; Booth City 
Dallas (Tex. Civ. App.) 179 301, 303; Lowery English 
(Tex. Civ. App.) 299 482; Interstate National Bank Claxton, 
Tex. 569, 604, 820, 104 Am. St. Rep. 885; 
Empire Trust Co. Cahan, 274 473, Ct. 661, Ed. 1158, 
921; Rodgers Bankers National Bank, 179 Minn. 197, 229 
90; Santa Marina Co. Canadian Bank Commerce (C. A.) 
254 391; Maryland Casualty Co. City National Bank (C. A.) 
F.(2d) 662; Kendall Fidelity Trust Co., 230 Mass. 238, 119 
861; Pan-American Transport Co. United States, 273 456, 
Ct. 416, Ed. 734; United States Co. Metropolitan 
National Bank (D. C.) Supp. 514, 525; National Surety Co. 
Arosin (C. A.) 198 605; American Surety Co. Citizens’ Na- 
tional Bank (C. A.) 294 609, 615; American Bonding Co. 
State Savings Bank, Mont. 332, 367, (N. 557; 
American Surety Co. Robinson (C. A.) F.(2d) 22, and Ameri- 
Surety Co. Lewis State Bank (C. A.) F.(2d) 559. These 
last two cases are the Circuit Court Appeals for this Circuit. 

Judgment must entered for the respondent, and the complain- 
ant’s bill dismissed. 


EXECUTOR NOT PERSONALLY LIABLE 
BANK NOTE 


Hellawell Garrett Busch Son, New York Supreme Court, 
285 Supp. 717 


The plaintiff bank held note which had been indorsed for ac- 
commodation two persons. One indorser died and the defendant, 
Bertha Busch, was made executrix. After the indorser’s death, the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 
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maker made payment and executed renewal note for the balance 
which the executrix indorsed ‘‘George Busch Estate Bertha 
Busch, was held that the form the indorsement 
indicated clear intent bind the estate only and that the defend- 
ant executrix was not personally liable the bank. 


Action Edwin Hellawell, receiver the First National 
Bank Hempstead, against Garrett Busch Son, and others. 
Motion defendant Bertha Busch, individually, for summary judg- 
ment, and cross-motions plaintiff dismiss affirmative defenses 
amended answer such defendant, individually, insufficient law 
their face, and for summary judgment. 

Defendant’s motion for summary judgment granted, and 
motions denied. 

Ferdinand Haber, New York City, for plaintiff. 

Patterson, Christ Griffin, Hempstead, for defendant 
Bertha Busch. 


ALONZO McLAUGHLIN, J.—The plaintiff, receiver the First 
National Bank Hempstead, seeks recover from Bertha Busch, in- 
dividually, and executrix George Busch, deceased, the sum 
$4,075 upon promissory note made and delivered the bank 
defendant Garrett Busch Son, and indorsed Garrett Busch 
individually, and the defendant Bertha Busch, follows: ‘‘George 
Busch Estate Bertha Busch Executrix.’’ 

The defendant Bertha Busch contests plaintiff’s right recover 
against her individually such indorsement, and asserts way 
affirmative defenses: First, that about January 1930, the de- 
fendant Garrett Son, made and delivered the bank 
its promissory note for $10,000, payable four months, and that the 
defendants Garrett Busch and George Busch were accommodation 
indorsers thereon. From time time the maker made payments 
reduction the principal such note, and the payment the balance 
was extended and evidenced renewal notes made the maker and 
similarly indorsed the defendant Garrett Busch and George 
Busch. May 28, 1932, George Busch died, and the defendant 
Bertha Busch was appointed executrix his estate. July 22, 1932, 
renewal note became due. The maker, being unable pay the same 
full, again made partial payment account, and delivered re- 
newal note for the balance. Upon the bank’s insistence, the renewal 
note was indorsed Garrett Busch, and ‘‘George Busch Estate 
Bertha Busch Executrix.’’ From time time additional payments 
were made account, and renewal notes given for the balance. All 
such renewals were indorsed like manner. The note suit the 
last such renewals. 

For second affirmative defense she alleges that, when the first re- 
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newal note following the death George Busch was made, and 
the time the indorsement each subsequent renewal note, was 
understood and agreed her with the bank that event was she 
personally liable upon such indorsement. 

The plaintiff challenges the legal sufficiency these defenses. 
that the defendant Bertha Busch personally liable, although 
the indorsement was ‘‘George Busch Estate Bertha Busch Exeeu- 
and that oral evidence cannot offered show the intention 
the parties the time when the indorsement was made. this 
latter view, plaintiff clearly error. Defendant may show that there 
was agreement with the bank whereby she was assume per- 
sonal responsibility indorsing the note manner described, and 
that the parties agreed that the estate only was bound thereby. 


the instrument contains person adds his signature 
words indicating that signs for behalf principal, 
representative capacity, not liable the instrument was 
duly authorized; but the mere addition words describing him 
agent, filling representative character, without disclosing his 
principal, does not exempt him from personal Negotiable 
Instruments Law, 39. 


quote Judge Cardozo New Georgia Nat. Bank Lipp- 
ever the form the paper such fairly indicate the eye 
common sense that the maker signs agent representative 
capacity, relieved personal liability duly authorized (Jump 
Sparling, 218 Mass. 324, 326 [105 878]; Consumers’ Twine 
Machinery Co. Mount Pleasant Thermo Tank Co., 196 Iowa, [194 
290]; Austin, Nichols Co., Gross, Conn. 782 [120 
596]). But along with this relief there goes new burden, the 
corrective exemption too broad unrestrained. hypothesis 
the signer has not meant contract individual. Accordingly, 
there was need make provision for the case where the agent repre- 
sentative, though indicating intention contract otherwise than 
personally, had acted without authority. For this the proviso was 
inserted. the price, speak, relief from liability when 
thority exists, there liability the instrument when authority 

this defendant individually liable matter law, despite the 
restrictive character her indorsement, because she had authority 
bind the estate? opinion, the nature the indorsement in- 
dicates very clear intent her part bind the estate only. 
executor liable his representative capacity only for such debts 
obligations were created the decedent his lifetime. For the 
debts and obligations which the executor himself incurs, personally 


THE BANKING LAW JOURNAL 429 
liable, and suit against him his representative capacity will not 
lie. O’Brien Jackson, 167 31, 238. Where debt 
properly incurred the executor, the performance his duties, 
has recourse against the estate, and will reimbursed the estate 
the first instance, however, liable individually. The reason for 
the difference that the prudence propriety the executor’s ob- 
ligation expenditure may questioned the beneficiaries the 
estate, whereas such right exists with respect the debts, contracts, 
obligations made the decedent himself. was free contract 
saw fit. His own debts and obligations must discharged, 
matter how reckless injudicious may have been contracting 
them. 
Here the original obligation was contracted the decedent his 
lifetime. his indorsement agreed pay the note the maker 
defaulted. When Bertha Busch was appointed executrix, the estate 
was liable this indorsement. could either pay the note ma- 
turity, secure extension the time so, the hope that 
the maker would discharge the obligation. The executrix adopted the 
latter course. The maker made payments reduction the debt, and 
secured extension the time pay the balance. With each exten- 
sion the debt was reduced the maker. The executrix, such exten- 
sion, was not creating new obligation, but was securing extension 
and reduction the old. 

The form the indorsement shows that the parties did not intend 
thereby discharge the estate from liability, nor was intended that 
the defendant Bertha Busch should individually become liable. ‘‘George 
Busch Estate Bertha Busch indicates very clearly 
that the parties intended bind the estate only. 

O’Brien Jackson, supra, the suit was brought against the 
executors and trustees recover balance due contract for re- 
pairs made some buildings belonging the estate. The complaint 
showed that these repairs were made after the decedent’s death, and 
the court, reversing judgment against the executors and trustees 
their representative capacity, said (167 31, page 33, 
238, 239): ‘‘The general rule well settled this state that 
executors trustees cannot, their executory contracts, although 
made the interest and for the benefit the estate they represent, 
made upon new and independent consideration, bind the estate 
and thus create liability not founded upon the contract obligation 
the 

the case bar the liability created was founded upon the con- 
tract obligation the testator. The indorsement was continuance 
the original undertaking. 

Chisholm Toplitz, App. Div. 346, 1081, affirmed 
opinion below, 178 599, 1096, cited plaintiff, the 
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decedent, his lifetime, had entered into lease vacant land upon 
which had erected building. The lease was for twenty-one years, 
and contained renewal options the expiration each term 
rentals estimated upon the value the land vacant. The testator 
died before the expiration the lease, and his administrator with the 
will annexed exercised the renewal option and secured new lease 
himself administrator the estate. was held that was per- 
sonally liable upon the lease, even though was taken for the benefit 
the estate, because the new lease created brand new obligation. 
The administrator was not bound exercise the renewal option. 
Whether was prudent judicious was matter that could 
only determined upon accounting, which the legatees dis- 
tributees the estate had right heard. quote the opinion 
the court (82 App. Div. 346, page 347, 1081, 1082): 
between the executor and the person with whom contracts 
the latter may rely upon the contract, the beneficiaries are not con- 
the executor’s acts, but the propriety the charge and the 
liability the estate therefor must determined the accounting 
the executor. action law against the executor the legatees 
and persons interested the estate have opportunity heard. 
(Ferrin Myrick, 315; O’Brien Jackson, supra.) The de- 
fendant insists that this ease falls within the exception the general 
rule because the lease upon which suit brought founded upon 
lease made the testator his lifetime. founded upon it, how- 
ever, only the sense that the fact that the testator had entered upon 
the prior lease afforded opportunity the defendant make the 
present lease. did not create any obligation do. the option 
renew had been vested the lessor, and not the lessee, that 
the defendant consequence the testator’s agreement had been 
obliged accept new lease, the case would have been brought within 
the exception.’’ 

Chouteau Suydam, 179, the defendant’s testator was 
contingently liable indorser the notes third party. 
ment was made the parties interest for the discharge this 
bility the sale some pledged bonds. The action was equity for 
accounting, and essentially was one compel the performance 
the compromise agreement. was held that the execution this agree- 
ment prior executor his representative capacity bound the estate 
and could enforced against the defendant successor. comment- 
ing this case, the Court Appeals, O’Brien Jackson, supra, 
said (167 31, page 36, 238, ‘‘The original lia- 
bility the estate, therefore, grew out the obligation the testator 
indorser the notes, and the agreement sued upon was merely 
settlement compromise that liability.’’ 

Glenn Burrows, Hun, 602, the decedent’s note was renewed 
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from time time the executors his estate, who signed the re- 
newal notes their representative capacity. action brought 
upon the last renewal against the surviving executors their repre- 
sentative capacity, was contended that the estate was not liable. The 
court says Hun, 602, page 606) think the surrender the 
original note the executors, and taking theirs and afterwards 
taking renewal the latter the note March, 1881, did not, view 
the have the legal effect discharge the original debt 
represented the testator’s note. The notes the executors may 
have had the effect, and probably did operate, suspend legal pro- 
ceedings enforce payment until maturity and default their pay- 

The question each is, Has the executor created new lia- 
bility against the estate, does grow out the testator’s original 
obligation? the latter, extension the latter, then the 
executor not liable his individual capacity. 

opinion, the indorsement question did not discharge the 
estate from liability upon the original note indorsed the decedent 
himself. was merely extension the time for its payment. 
new obligation was created for the estate, and there reason why 
the executrix should personally liable upon the indorsement, when 
both parties took such pains indicate that was intended bind 
only the estate George Busch, deceased. The plaintiff’s motion 
strike out the affirmative defenses therefore denied, the plain- 
tiff’s motion for summary judgment. 

The plaintiff’s reply the affirmative defenses and the affidavits 
served opposition the defendant’s motion for summary judgment 
show that there dispute the material facts. Defendant’s 
motion for summary judgment therefore granted. 


NATIONAL BANK’S AUTHORITY GIVE 
SECURITY FOR DEPOSITS 


Harrell Lawhead, United States District Court, Fed. Supp. 298 


national bank has power give security for deposits made 
the bank the receiver state bank. Such funds are not 
public funds within the meaning Code, 90, providing 
that national bank may give security for the safekeeping and 
prompt payment ‘‘public money State any political sub- 
division thereof’’ deposited with it. 

The receiver the state bank, this case, took the further pre- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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caution leaving with officer the national bank check for 
the full amount his deposit with the understanding that, the 
event the closing the bank’s doors, the officer would withdraw 
the amount from the bank’s cash and place safe deposit box 
the receiver’s name. This agreement the officer neglected carry 
out when the bank finally failed. was held that this arrange- 


ment gave the receiver additional rights against the assets the 
bank. 


Equity. Suit Jeter Harrell, receiver the Citizens Na- 
tional Bank Philippi, West Virginia, against Charles Lawhead, 
receiver the Peoples Bank Philippi, West Virginia, and another. 

Decree for plaintiff. 

kins, Va., for plaintiff. 

Wm. George, Philippi, Va., for defendants. 


BAKER, J.—The facts this case which seem pertinent the 
issues are undisputed and are brief follows: Some time prior 
September 30, 1931, the Peoples Bank Philippi, Va., state 
banking institution, had become insolvent, and Charles Lawhead had 
been appointed the banking commissioner the state West Vir- 
ginia, receiver said bank; that September 30, 1931, the said 
Charles Lawhead, such receiver, had deposit the Citizens 
National Bank Philippi, the sum $7,694.88. This money did not 
represent direct deposit which the said Lawhead had made the 
Citizens National Bank Philippi, but consisted what may 
termed ‘‘paper These arose from the fact that when debtors 
the Peoples Bank Philippi paid their indebtedness Lawhead 
with checks drawn the Citizens National Bank, Lawhead would de- 
posit such checks the Citizens National Bank rather than remove the 
therefrom. 

September 30, 1931, there was considerable tension the bank- 
ing situation Philippi and its surrounding towns, and even surround- 
ing counties. that date Lawhead, receiver, presented check 
the Citizens National Bank for the full amount $7,694.88. After 
some consultation with certain officers the bank, was agreed that 
this check should not cashed, but, instead, notes one Lacy Ford, 
aggregating $7,000, and one Dunham, aggregating $4,000, were 
pledged for the prompt payment, upon proper demand, any and all 
deposits made Charles Lawhead receiver the Peoples Bank 
Philippi the Citizens National Bank with Watson, trustee. 
Watson was that time officer the Citizens National Bank. 
the same time Lawhead executed and delivered his check for the 
sum $7,694.88 Watson, with the understanding that Watson 

was hold this check, and the event that the bank closed its doors, 
Watson would take that amount cash from the funds the bank, 
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rent safety deposit box the name Charles Lawhead and place 
the cash therein. was never any action taken the board 
directors ratify either this pledge, attempted pledge, the above- 
mentioned notes, this arrangement with Watson. safety deposit 
box was ever rented, and the check was never cashed. 

October 1931, resolution was passed the board directors 
the Citizens National Bank, limiting withdrawals any one depositor 
per cent. his account. This resolution was passed because 
the financial the bank. October 22, 1931, the Citizens 
National Bank closed its doors, was subsequently insolvent, 
and receiver was appointed therefor. 

The question arises the validity the pledge, attempted 
pledge, the assets the Citizens National Bank secure the deposit 
the receiver the state bank. well-settled law that prior 
the amendment the National Banking Act, passed June 25, 1930 
(see title 12, 90), national banks had power pledge 
their assets secure private deposit. Texas Pacific Co. 
Pottorff, 291 245, Ct. 416, Ed. 777. The amendment 
referred reads follows: ‘‘Any association may, upon the deposit 
with public money State any political subdivision thereof, 
give security for the safe-keeping and prompt payment the money 


deposited, the same kind authorized the law the 


which such association located the case other banking in- 
stitutions the 

that time the Code West Virginia defined ‘‘public 
follows: ‘‘The term ‘public moneys,’ used this article, shall 
include all money which law the sheriff his capacity such, and 
treasurer the county and districts, authorized collect, receive 
and disburse for public purposes, including State, county, district, 
school districts, independent school districts and West 

is, course, elementary law that the funds the hands the 
receiver bank belong the depositors and other creditors that 
bank and cannot any manner made fit the definition 
moneys’’ set forth either the above-quoted statutes. 

has been urged counsel for Lawhead that the fact that was 
officer the state West Virginia made money coming into his 
hands funds.’’ With this contention unable agree. 
cannot perceive that the fact that the receiver closed bank has 
been appointed the commissioner banking the state, instead 
court competent jurisdiction, makes any difference the 
character the funds which receives such receiver. 

has always been the policy the National Banking Laws insure 
uniformity the treatment depositors and ratable distribution 
assets. See Texas Co. Pottorff, supra. 
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permit the attempted pledge this case stand would 
preference favor Lawhead. The fact that this preference 
his favor the receiver state bank and not private 
citizen, does not alter the illegality the same. 

Some contention has been made that the conduct the Citizens 
National Bank, through its officials, was such create trust favor 
Lawhead. well settled, however, that preference cannot 
predicated upon mere alleged breach contract national bank 
its officers where such breach contract did not increase the assets 
the bank. See Swan Children’s Home Society West Virginia 
(C. A.) (2d) 84; Blakey Brinson, 286 254, Ct. 

For this reason the court the opinion (1) that the deposit 
Lawhead, receiver the Peoples Bank Philippi, Va., was 
not deposit the character for which the Citizens National Bank 
was authorized pledge its assets collateral. 

(2) That the pledge such assets collateral was ultra vires, 
illegal, and void. 

(3) That the agreement between Lawhead, receiver, and the Citizens 
National Bank was void initio. 


(4) That trust can predicated favor Lawhead from the 
facts arising herein. 


decree may prepared canceling the attempted pledge Law- 
head, and decreeing the plaintiff herein the absolute owner 
the notes attempted pledged. 


CANCELLATION MORTGAGE CERTIFICATE 


Bohlken Title Guarantee Trust Co., New York Supreme Court, 
285 Supp. 836 


The plaintiff purchased from the defendant trust company 
mortgage certificate which recited that the mortgage covered five 
blocks, whereas the mortgage actually covered only two the five 
blocks mentioned the certificate. was held that the plaintiff 
was entitled rescind the contract and the return the money 
paid for the certificate. 


Action Matilda Bohlken against the Title Guarantee Trust Com- 
pany, wherein plaintiff and defendant filed cross-motions for summary 
judgment. 

Plaintiff’s motion granted; defendant’s motion denied. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §338. 
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Charles Bellows, New York City, for plaintiff. 
Milbank, Tweed, Hope Webb, New York City, for defendant. 
WALSH, J.—These are cross-motions plaintiff and defendant for 

summary judgment. The action law based rescission. The 
substantial facts are undisputed. Plaintiff owned $8,000 mortgage 
certificate which matured January 1931. Defendant letter in- 
formed her the maturity the certificate. She thereupon wrote 
defendant expressing desire secure per cent. return the 
reinvestment her money. Defendant stated would 
mortgage Long Island property, and requested plaintiff return 
the old certificate. This was done. Thereafter defendant delivered 
plaintiff the certificate, which the basis this action. The cer- 
its face stated that the mortgage covered property ‘‘35th 
Ave. 37th Ave. 73rd St. 76th Plaintiff subsequently dis- 
covered that the mortgage covered but part the property; that, 
instead being mortgage the entire property (five blocks), 
only part thereof (two blocks). She requested defendant 
return her money. Upon its failure so, she rescinded the 
contract and brought this action. The misdescription the certificate 
was due error and mistake the part defendant. asks that 
the certificate corrected correctly recite the property covered 
the mortgage. 

Upon these facts clear there was offer and acceptance suffi- 
cient constitute contract until the delivery and acceptance 
the certificate. accepting same, she had right rely 
its correctness, and, when she subsequently discovered that, instead 
representing participating interest mortgage covering five 
blocks, said mortgage covered only two, she was entitled rescind 
the ground that she did not receive what defendant represented her 
she was getting. 

Defendant’s claim for reformation based the assumption that 
contract had been entered into between the parties whereby plaintiff 
agreed accept any per cent. mortgage certificate Queens prop- 
erty that defendant might send her. such meeting the minds 
the parties shown. Even though the sending the old certificate 
defendant might deemed acceptance the offer defendant 
secure new certificate, such acceptance did not constitute agree- 
ment part take any per cent. mortgage Queens 
property. any event, the offer was not sufficiently definite. The 
essential terms necessary enable either party enforce were lack- 
ing. The offer secure mortgage certificate without setting forth 
the value the property, the amount the mortgage, whether the 
mortgage was first junior lien, its duration, whether improved 
unimproved property, incomplete make enforcement im- 
possible. Nor shown that there was any agreement that the de- 
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termination these matters was left defendant. Reformation 
the ground mistake will decreed only where the evidence shows 
that the mistake was mutual and that real agreement had been reached 
between the parties which the writing mistake did not express. 
not enough show the sense and intention one the parties. 
must shown that the sense and intention the other was the same. 
Defendant fails set forth facts meeting these requirements. 


motion granted; defendant’s motion denied. Orders 
signed. 


RIGHT STOCKHOLDER EXAMINE 
BOOKS NATIONAL BANK 


Wittnebel Loughman, United States Circuit Court Appeals, 
Fed. Rep. (2d) 222 


stockholder closed national bank brought action against 
the receiver, alleging that had requested and had been refused 
permission examine the books the bank; that the officers the 
bank had defrauded him false representations the bank’s 
financial condition and had diverted assets the bank and that 
was unable ascertain facts which base action for fraud 
stockholder’s bill. was held that these allegations were 
cient entitle him order permitting examination the books. 
was further held that order this kind should limited 
the time and place for the examination. 


Suit Augustus Wittnebel against Edward Loughman, 
receiver the National City Bank the city New Rochelle. From 
order denying motion dismiss the amended bill complaint 
Supp. 465), from decree striking out the defendant’s answer 
and enjoining the defendant from interfering with complainant’s in- 
spection the books the bank (11 Supp. 571), and from order 
denying motion defendant serve amended and supplemental 
answer the amended complaint, defendant appeals. 

Affirmed. 

Dunlap, Otto MeGovern, New Rochelle, (Walter 
Otto, New Rochelle, Y., counsel), for appellant. 

Breed, Abbott Morgan, New York City (Charles Tuttle 
and Thomas Kerwin, both New York City, counsel), for com- 
plainant-appellee. 

George Barse and Charles Wainwright, both Washington, 


C., for Comptroller the Currency the United States, amicus 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1341. 
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HAND, J.—This suit the owner 935 the 25,000 shares 
capital stock the National City Bank the city New Rochelle 
obtain declaratory judgment that the complainant has right 
examine the books and records the bank time and place that 
will not interfere with the conduct its affairs the defendant. 

The bank closed March 1933, and has not opened for business 
since that time. March conservator was appointed the 
Comptroller the Currency, and August the defendant Lough- 
man was him appointed receiver. 

The amended complaint alleges that the complainant was induced 
retain his stock through false representations the bank and its 
officers regarding its financial condition. also alleges information 
and belief mismanagement and fraudulent conduct the part the 
bank and its officers whereby funds the corporation were unlawfully 
diverted various specified ways, and whereby the bank suffered 
serious losses and the directors and corporations which they were 
interested were benefited. While not alleged that the complainant 
has brought any action his own right, has filed stockholder’s 
bili recover the losses sustained the bank, stated that the 
statute limitations running and that the complainant, being 
deprived the right inspect the corporate books and records, 
unable ascertain facts which may found such actions. 
further alleged that inspection has been demanded and was refused 
the ground that the comptroller possessed the right administer the 
affairs the bank and his receiver had, under his direction, the ex- 
clusive right bring suits for injuries suffered it. 

Judge Patterson denied motion dismiss the amended bill 
complaint the ground that the receiver had better authority 
prevent examination the books than did the corporate officers 
prior the receivership. said that the receiver differed from 
chancery receiver that was not officer the court but the 
executive branch the government, and added that while the affairs 
the company were charge the receiver, his appointment did not 
terminate the corporate existence the bank. further added that 
liquidating the business closed bank the comptroller and re- 
ceiver were administering trust and there was nothing the statute 
the decisions interpretative destructive the stockholder’s 
right examine the books. Supp. 465. likewise, upon 
separate motion, struck out the answer and ordered decree pro 
confesso because did not deny the serious charges the 
amended complaint C.] Supp. 571), and finally denied 
motion file amended and supplemental answer setting the fact 
that the filing the amended answer the plaintiff, the 28th 
March, commenced action the Supreme Court against seven direc- 
tors and one former officer the bank for the purpose charging them 
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with the losses occasioned their derelictions, and April 10, 1935, 
the receiver, pursuant instructions from the comptroller, commenced 
action against fourteen former directors the bank for violations 
their official duties. 

The complainant made repeated requests allowed access the 
books and records the bank that might examine them, and his 
requests had been uniformly declined the comptroller and the re- 
ceiver. The comptroller denied the request letter dated Novem- 
ber 21, 1933. Finally, after the bank had been closed about twenty 
months, the receiver, October 29, 1934, wrote complainant’s at- 
torneys part follows: 


understand it, the Comptroller the Currency has the sole and ex- 
right administer its affairs, and doing, acting 
his agent. Conforming long course action, extending over half 
century, and based upon the experience which that length time 
has demonstrated right, the position the Comptroller that 
cannot accede demands stockholders closed bank ex- 
amine the affairs the bank their own behalf. The cases support 
that position have already been called your attention. 

quite cognizant the feeling you have, and which you have 
expressed attorneys, that officers the old bank are being pro- 
tected attitude. this you are entirely mistaken, and think 
your assumptions and speculations the matter are entirely gratuitous. 
might interest you know that among other duties some months 
ago made full report the Comptroller the Currency the 
which found Receiver. Undoubtedly the proper agencies 
the government will take such action with regard that report 
the facts warrant.’’ 


The receiver frankly takes the ground that has possession 
property the bank, that charged with the duty liquidating 
its assets, and that under circumstances can examination re- 
quired stockholder, least unless fraud collusion the ad- 
ministration the trust shown. This goes too far and leaves 
check upon conduct that may become arbitrary and, have too little re- 
gard for the rights persons vitally interested the administration 
insolvent banks. 

manifest that stockholder insolvent national bank 
vitally interested the efficient liquidation its assets, not only be- 
his possible right share surplus after payment the 
debts, but also because the amount the assessment his stock which 
the comptroller may levy will directly affected the success the 
receiver collecting outstanding claims. true that liberal con- 
struction has always been placed upon the National Banking Act, 
that the liquidation insolvent banks can proceed without undue in- 
terruptions and prompt conclusion possible. But recognition 
the right stockholder obtain order for examination 
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the books bank, case where fair reason for the examination 
shown and where the examination conducted not incon- 
venience the receiver his administration, preserves rights stock- 
holders that existed prior the time when the comptroller took over 
the administration, not derogation any statute, and affords 
safeguard against careless administration and arbitrary conduct. 
should only granted where there showing some justifiable 
reason; otherwise the comptroller might unduly harassed his 
administration. 

think there was enough proof here sustain the order the 
District Court providing for the examination the books and records 
the bank. the first place, the receiver had notice the complain- 
ant’s statement that appeared his sworn complaint that the officers 
the bank had defrauded him personally and had made way with 
the assets the bank. examination books and records which 
might substantiate the claim that the bank was insolvent the very 
time when its officers were representing that was good condition 
bore directly complainant’s personal cause action for deceit. 
Moreover, months went without the institution any suit the 
receiver against the directors for breach trust, and only after com- 
plainant’s right examination was sustained was such suit finally 
brought. said that, suit now having been brought, the action 
begun the complainant the New York court displaced. But 
even such the still needs examination discover 
whether has sufficient basis for action against the directors for 
deceit. Likewise seems proper give him access the records that 
may determine whether, view the long delay, the suit brought 
the comptroller fortified all the ammunition which examina- 
tion will afford. affirm the order for examination not because 
right, but because the long delay the receiver bringing his suit 
and the alleged cause action the complainant against the directors 
for deceit seem justify examination the case under 
eration. 

The Supreme Court has held that inspection the books and 
records national bank may granted the request stock- 
holder where has not been taken over the Comptroller the Cur- 
Ann. Cas. Curtis Connly, 257 260, Ct. 100, 
Ed. 222. The appointment receiver does not dissolve the 
corporation and the assets remain its property. Rosenblatt Johnston, 
104 462, Ed. 832; Chemical National Bank Hartford De- 
posit Co., 161 Ct. 439, Ed. 595; United States 
Weitzel, 246 541, Ct. 381, Ed. 872. the offi- 
cers the receiver fail sue demand, stockholder has the right 
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bring representative suit behalf the bank redress wrongs 

which has suffered. parte Chetwood, 165 443, 457, Ct. 
385, Ed. 782. Such right would ineffective the stock- 
holder could not determine inspection whether there was basis 
sustain his cause action. see reason for abridging 
the common-law right deprive shareholder the means pro- 
tecting his interest inspection long may had without 
undue interference with the administration the receiver. 

Altman (D. Wyo.) F.(2d) 226, the District 
Court denied request for inspection where the object was 
determine whether the receiver should sue the directors. There the 
receiver appeared have been properly administering his trust and for 
that reason the application was rightly denied. But was said [20 
226, page 231] that while the general principles equity 
regard accountings ordinary trustees ‘‘do not automatically apply 
might ordered ‘‘should situation arise which the court would 
feel justified granting such relief.’’ 

ereditor made similar request which was likewise denied, but there 
was showing neglect misconduct the part the receiver 
the officers the bank any time and reason for inspection 
was suggested except the futile one discovering what dividends 
might thereafter paid the creditor who asked examine the books. 

Chable Nicaragua Canal Const. Co. (C. C.) 846, Judge 
Lacombe was dealing with the right the stockholder business 
corporation obtain inspection after the appointment receiver. 
remarked that the right ‘‘is one resting the discretion the 
court, unhampered any decisions touching such right inspection 
while the corporation was still going concern the hands its 
officers and directors. Ordinarily would seem that such discretion 
should exercised the court most liberally towards every individual 
stockholder who shows some reason other than mere idle curiosity which 
induces him ask for the inspection.’’ 

Newcomer Miller, 166 Md. 675, 172 242, 1043, 
inspection the books and records business corporation the 
hands receiver was allowed the suit stockholder where the 
receiver was charged with fraud. 

People Cataract Bank, Mise. 14, 129, Judge 
Haight ordered the receiver New York state bank permit 
stockholder examine its books even though particular reason jus- 
tifying inspection was shown. 

Where national bank has been placed the hands receiver 
the Comptroller the Currency, its assets are not the possession 
the court, but are under the control official liquidator virtue 
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system administration and liquidation created statute and 
containing many safeguards. such circumstances, there should 
good reasons for permitting stockholders inspect corporate books and 
papers. Good reasons, however, were shown the present case and 
inspection was properly granted. 

inadvertence unrestricted inspection seems have been al- 
lowed the court below although the amended complaint recognized 
that inspection should only had ‘‘at time and place and under 
circumstances which would not interfere with the conduct the affairs 
the bank with the discharge the defendant his duties Re- 
The limitation doubtless taken for granted, but had 
better expressed. 

tain the above limitation, and with that modification, the decree and 
the orders appealed from are 

Affirmed. 


CONVERSION DEPOSITOR’S FUNDS 
BANK 


Industrial Development Manufacturing Corp. First National Bank, 
District Court, Fed. Supp. 740 


bank which permits officer corporation indorse and 
deposit his personal account check payable the order the 
corporation will liable the corporation for the amount the 
check action for conversion the officer uses the funds for 
his own purposes without authority. 

The bank, against which the action was brought, however, es- 
liability because the fact that, under the laws Maine, 
action this kind must brought within six years after the time 
and the action here was not instituted within the time 
prescribed. 

more extended discussion this point will found con- 
nection with the decision Texas, Co. Wichita State 
Bank Trust Company, beginning page 365 this issue. 


Law. Action assumpsit the Industrial Development 
Manufacturing Corporation against the First National Bank Port- 
land. 

Judgment for defendant. 

Thompson, Portland, Me., for plaintiff. 

Arthur Welch, Portland, Me., for defendant. 


decisions see Banking Law Journal Digest (Fourth 
Edition) 
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jury upon stipulation the parties. 

The action assumpsit recover $584.23, the amount check 
received the defendant bank under the following circumstances: 

The plaintiff, corporation doing business Portland, had its 
president and general manager and one its directors one White, 
whom had confidence. The financial backer and treasurer the cor- 
poration was Henry Merrill Portland. The corporation was doing 
business with the government, selling machinery for submarines. 
December, 1928, check for $584.23, drawn the Navy Disbursing 
Office the Treasurer the United States, payable the order 
the plaintiff, was mailed Portland payment account. 
The check came into the hands White, then active management 
the business, and December 14, 1928, indorsed him, ‘‘Indus- 
trial Development Manufacturing Corp., William White, presi- 
dent and manager.’’ was then indorsed White personally, and 
the same day deposited him the defendant bank his own 
personal checking account which then opened that day with that 
deposit. Never, that time nor subsequently, had the plaintiff 
done any business had any account with defendant bank. There 
were further deposits made the credit White’s personal account, 
against which drew from time time for his own personal use 
until March 1929, when the account was reduced practically noth- 
ing and further deposits appear. 

White left the employment the plaintiff 1931. The treasurer, 
Merrill, made inquiries White from time time why the 
account with the government was not paid (not knowing about the 
check), and for some time various excuses satisfied the treasurer until, 
some years later, inquiries made directly the Navy Department first 
led the plaintiff discover that the check had been received the 
general manager 1928 and used for his own benefit described. 

The president and general manager, White, had authority, ex- 
pressly otherwise, nor under the by-laws, use the check for his 
own benefit otherwise than for the benefit the corporation. 

This suit against the bank recover the amount the check was 
begun January 28, 1935. 

The defendant raises certain objections its liability, which 
regard without merit. The law well settled this state that 
bank which participates what obviously possible conversion 
check, under such circumstances, described, does its own risk. 
American Lumber Sales Company Fidelity Trust Company, 127 Me. 
65, 141 102, authority, and that case the court, adopting the 
language courts New York (Standard Steam Specialty Co. Corn 
Exchange Bank, 220 478, 116 386, 1918B, 575) 
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and Tennessee (Knoxville Water Co. East Tennessee Nat. Bank, 
123 Tenn. 364, 131 447), says: 


person taking checks made payable corporation, which 
act only agents, does his peril and must abide the con- 
sequences the agent who indorses the same without authority, un- 
less the corporation negligent otherwise precluded its 
from setting such lack authority the 


think this true, whether the employee offering such checks 
president, manager, treasurer, any other officer agent 
employing corporation. And think bank, which under these cir- 
cumstances accepts such deposit the individual credit em- 
ployee subject his individual check and disposition this way, has 
ground upon which urge that such employee was thus act- 
ing within the apparent scope his 


More recently case brought this same plaintiff against an- 
other bank Portland, involving similar transactions the same 
individual, covering other checks indorsed and deposited his personal 
credit the same way, the case being heard three justices the 
Supreme Judicial Court, opinion rendered them July, 
was held: law the case seems well settled. When 
bank accepts deposit checks payable corporation and en- 
dorsed officer employee thereof for deposit his individual 
eredit and opens individual account for him, subject withdrawal 
his personal check, does its peril ascertain whether the 
agent the corporation has authority transfer the paper en- 
dorsement and deposit his personal account. the agent has 

such authority, title the money represented the checks does not 
pass the bank; and receives it, does without authority and 
must account and make payment the corporation which the owner.’’ 

This also accord with the leading case Wagner Trading Co. 
340, which held that any person taking checks made payable 
corporation does its peril and must abide the consequences 
agent who indorses the checks without authority. 

course, corporation may precluded its negligence 
otherwise its conduct from setting such lack authority, but 
this case find nothing prevent the plaintiff from asserting its 
rights that respect. 

The defendant, however, sets the statute limitations bar 
this action. The Maine statute (Rev. St. 1930, 95, 90, subd. 

provides that ‘‘actions account, assumpsit upon the 

founded any contract liability, express implied,’’ shall com- 
menced within six years after the cause action accrues. 


*Opinion merely report three Justices acting referees. 
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this cause action accrued when the check was accepted the 
bank and the proceeds given the individual White, then more than 
six years elapsed before suit was brought. 

The plaintiff’s answer this contention that the cause action 
did not until demand was made the bank. 

The position that the title the money the bank 
was always the Industrial Development Manufacturing Corpora- 
tion, the plaintiff, and that the relation banker and depositor auto- 
matically existed between the plaintiff and defendant when the money 
was deposited, and that the statute limitations does not run favor 
defendant bank holding deposit until after demand for the de- 
posit and refusal pay the bank. 

There question about the proposition the plaintiff, well sup- 
ported authorities has cited and others, that the agreement 
bank pay its depositor not pay absolutely and immediately, but 
when payment shall required the banking house. Such are the 
terms the contract implied the transaction between the depositor 
and the banker. The contract not that the bank shall after its 
customer, wherever may found, and return his money. The money 
not due until demand made, and the depositor has cause ac- 
tion until after demand. 

But the plaintiff here was not the depositor. The money was not 
its credit, but was taken the bank and placed the credit 
another, not the payee owner, and that the thing the plaintiff com- 
plains of. 


This action assumpsit, but really for conversion the 


check and its proceeds. The tort waived, but nevertheless the 
foundation the action. There never was any contractual relation 
between the plaintiff and the bank. The relation banker and de- 
positor never existed between the defendant bank and the plaintiff. 

The bank undertook exercise dominion over this check, the 
exclusion the rights the owner. The unauthorized act owner- 
ship taking the proceeds and giving the money another, being 
contravention the owner’s rights, was conversion. did not re- 
quire demand make conversion, because there was never any 
original lawful possession title the bank. The bank saw the 
face the check that belonged person other than White, and 
did not require any further notice that fact. could easily have 
avoided participation with White the conversion making inquiries 
either the time the check was presented thereafter before the 
money was paid out. 

was not case money being once deposited one person and 
later withdrawn another without authority. The money never was 
the rightful possession the bank, and never had title it. Its 
possession was wrongful from the beginning. demand and refusal 
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could not make any more wrongful. demand and refusal would 
evidence conversion, but further evidence conversion 
necessary here than the agreed statement the actual facts. 


the general rule that, where some other independent act 
conversion can shown, there necessity for demand for personal 
property the person claiming ownership right possession, and 
refusal the original taker thereof deliver it, order show 
conversion the property. This because demand and refusal are 
ordinarily treated merely evidence conversion, making prima 
facie case, and becoming conclusive not rebutted explained. Since 
demand and refusal but one means showing that there has been 
conversion, not necessary when there has been wrongful taking, 
wrongful transfer sale the property defendant, reten- 
tion money which was defendant’s duty pay the 
assumption ownership the possessor, any exercise dominion 
and control over the property inconsistent with the rights the owner.’’ 
vol. 65, 42. 


the cause action accrued more than six years before the date 
the writ, the plea the statute limitations seems complete 
bar the action, and follows that judgment must given the de- 
fendant, with costs. 


MEMBER BANK NOT AGENT FEDERAL 
RESERVE BANK 


Federal Reserve Bank Richmond Kalin, United States District 
Court Appeals, Fed. Rep. (2d) 1003 


the matter collecting notes, member bank the Federal 
Reserve System sense the agent the Federal Reserve 
Bank which member. The defendant executed note pay- 
able and bank Hendersonville, North Carolina. The payee 
bank discounted the note with the plaintiff Federal Reserve Bank 
Richmond. The defendant paid the note the Hendersonville bank 
twenty-four days before maturity and shortly before that bank 
closed its doors, with knowledge that the bank did not the time 
have possession the note. this action, was held that the 
Federal Reserve Bank could enforce the note against the defendant 
against the latter’s contention that the Hendersonville bank, 
member the Federal Reserve System, was authorized act 
the agent the Federal Reserve Bank collecting the note. 

North Carolina, where this action arose, action 
promissory note must commenced within three years after ma- 
turity, unless the note under seal, which case the action must 
commenced within ten years. appeared that the note sued 


similar decisions see Banking Law Journal Digest (Fourth 
§§56, 1302. 
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this case had the printed word ‘‘seal’’ parenthesis opposite 
the signature the maker. was held that this made the note 


sealed instrument and subject, therefore, the ten year period 
limitation. 


Appeal from the District Court the United States for the West- 
ern District North Carolina, Asheville. 

Action the Federal Reserve Bank Richmond against Sam 
Kalin, trading Kalin’s Boston Store. From adverse judgment, 
plaintiff appeals. 

Reversed. 

Wallace, Richmond, Va. (G. Valentine, Henderson- 
ville, C., the brief), for appellant. 

Thomas Franks, Hendersonville, C., for appellee. 


PARKER, J.—This appeal from judgment favor 
the defendant action instituted recover promissory note. 
former appeal reversed order dismissing the cause for lack 
jurisdiction. Federal Reserve Bank Richmond Kalin (C. 
4th) F.(2d) 50. The note sued was executed defendant 
the Citizens National Bank Hendersonville, C., October 14, 
1930, and was payable two months after date the banking house 
that bank Hendersonville. Two days after its execution was dis- 
counted the payee with plaintiff and has been held plaintiff ever 
since. November 20, 1930, shortly before the payee closed its doors, 
and twenty-four days before the note was due, defendant paid the 
amount thereof the payee check his deposit account with 
that bank, knowing the time that the bank did not have the note 
its possession. His defense was (1) that, collecting the amount due 
the note, the payee was acting agent the plaintiff and (2) that 
the action was barred the three-year statute limitations. The 
jury under special issues, submitted accordance with the North Caro- 
lina practice, found that the note was not sealed instrument, that 
action thereon was not barred the statute limitations, and that, 
accepting payment thereof, the payee was acting agent for the plain- 
tiff. Judgment was thereupon rendered for defendant, and plaintiff 
has appealed, assigning error the holding the trial court that there 
was evidence the jury the issue agency and the court’s 
refusal instruct the jury answer that issue favor plaintiff. 

agree with plaintiff that there was evidence justify the 
submission the case the jury the question agency and that 
verdict should have been directed its behalf. Defendant introduced 
evidence show that plaintiff had authorized the payee bank 
the note sued any notes other than those sent payee from 
time time for collection. Defendant contends, however, that, be- 
the connection between the Federal Reserve Bank 
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branches, because payee did from time time collect notes which 
had discounted with pledged plaintiff and was allowed plain- 
tiff withdraw such notes from its hands upon paying them sub- 
stituting others their stead, and because plaintiff was accustomed 
send payee for collection maturity notes which payee had dis- 
counted pledged with it, the jury were justified inferring that 
the payee was authorized plaintiff collect notes which had been 
discounted with it, even though they had not been sent payee for 
cannot agree with this contention. 

Plaintiff and its member banks are separate and distinct corporate 
entities, and agency exists the part one act behalf the 
others, except such arises from contractual relationships sufficient 
establish agency between any other banks. See Federal Reserve Bank 
Early (C. 4th) F.(2d) 198, Early Federal Reserve Bank, 
pledged discounted notes advance maturity concerned, the 
evidence this amounts more than that plaintiff several 
allowed the payee substitute one note for another that had 
been pledged with it, pay before maturity notes which had in- 
dorsed and discounted. Even plaintiff had known, which does not 
appear, that these notes had been paid the payee the makers, this 
would not tend show that plaintiff was holding out the payee 
authorized collect for notes which had not forwarded for col- 
lection. shows nothing except that the plaintiff holder the 
notes was willing accept payment accept one note pledge 
lieu another. 

The case the question agency, then, comes this: Could 
agency the part the payee collect notes discounted with and 
still held plaintiff inferred from the fact that plaintiff had been 
accustomed send payee for collection the notes which payee had 
discounted pledged with it? Or, state the question differently, 
should authority collect notes not sent payee, and not due, 
inferred from authority collect those that were sent payee for 
collection maturity? authorities leave room doubt that 
this question must answered the negative. Cheney Libby, 134 
68, 82, Ct. 498, Ed. 818; Ward Smith, Wall. 447, 
Ed. 207; International Banking Corporation McGraw 
Co. 6th) 259 381, 386, 387; Mutual Bene- 
fit Life Ins. Co. (C. C.) 27, Carroll Zerbst (C. 10th) 
F.(2d) 961; Smith Kidd, 130, Am. Rep. 157; Winer 
Bank Blytheville, Ark. 435, 117 131 Am. St. Rep. 

(N. 52, 125 Am. St. Rep. 679, Ann. Cas. 877; Wynn Grant, 
166 39, 949, 954; Adler Interstate Trust Banking 
Co., 166 Miss. 215, 146 So. 107, 347, and note page 359; 
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28. these cases the following rules are established: 
(1) That the payee negotiable paper who has assigned another 
not the agent the holder for collection, even though the paper 
made payable the banking house the payee; (2) that payment 
money due written instrument such payee, who has neither 
possession the instrument nor authority receive the payment, will 
not discharge the instrument; (3) that authority collect particular 
instruments which are intrusted agent for collection does not 
authority collect others which not given possession, 
and one who pays him the amount instrument not his pos- 
session does his own risk; and (4) authority receive payment 
instrument upon maturity does not carry with authority 
receive payment before the instrument due. 

The leading case the subject Smith Kidd, supra, where Mr. 
Justice Rapallo, speaking for the Court Appeals New York, said: 
money due written security, the duty the debtor, 
possession the security. For though the money may have been 
advanced through the medium the agent, yet, the security not 
remain his possession, payment him will not discharge the 
debtor. Henn Conisby, Ch. Cas. 93, note. And even the agent 
being usually employed the receipt money, does not this in- 
stance constitute such authority will serve the debtor. has been 
held respect money paid upon bond one who usually re- 
ceived money for the obligee, but who had not the custody the bond 
question (Gerard Baker, Ch. Cas. 94), and even where the ob- 
ligor had for several years paid the interest and part the principal 
agent the lender through whom the money had been borrowed, 
who had not the possession the bond, but had regularly paid the 
money over the obligee except the last payment, the obligor was ad- 
judged pay the last sum over again. For was held, notwithstanding 
the hardship the case, that the circumstance the agent’s having 
before received the interest and part the principal, did not imply 
that had any authority receive it, but long paid over 
all was well, and any other might have carried the creditor well 

this case comes from North Carolina, interest note that 
the highest court that state Wynn Grant, supra, scholarly 
opinion the late Justice Walker, approved the rule stated 
Smith Kidd and summarized the holding that case follows: 
Payment money due written security, agent who has 
not either possession the security express authority receive such 
money, not good, and the principal may compel the debtor pay 
again. (2) The facts that loan made through the agent, and 
that has collected the interest, and that has, special cases, been 
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authorized collect the principal particular mortgages, are not evi- 
dence general authority collect moneys due his principal, and one 
who pays him the amount mortgage, without his having the 
mortgage his possession, does his own risk. (3) Even though 
agent has authority receive payment obligation, this does 
not authorize him receive payment before due.’’ 

the case one general law, are bound the decisions 
the Supreme Court the United States; and nowhere the rule ap- 
plicable more clearly succintly stated than Mr. Justice Field, 
speaking for that court Ward Smith, supra, from which quote 
follows: ‘‘It undoubtedly true that the designation the place 
payment the bonds imported stipulation that their holder should 
have them the bank, when due, receive payment, and that the 
obligors would produce there the funds pay them. was inserted 
for the mutual convenience the parties. And the general usage 
such for the holder the instrument lodge with the bank 
for collection, and the party bound for its payment can call there and 
take up. the instrument not there lodged, and the obligor 
there its maturity with the necessary funds pay it, far 
satisfies the contract that cannot made responsible for any future 
damages, either costs suit interest, for delay. When the in- 
strument lodged with the bank for collection, the bank becomes the 
agent the payee obligee receive payment. The agency extends 
further, and without special authority agent can only receive 
payment the debt due his principal the legal currency the 
country, bills which pass money their par value the 
common consent the community. the case bar only one bond 
was deposited with the Farmers’ Bank. That institution, therefore, 
was only agent the payee for its collection. had authority 
receive payment the other bonds for him his account. What- 
ever may have received from the obligors applied the other 
bonds, received their agent, not the agent the obligee.’’ 

the question the statute limitations will probably arise 
upon the new trial which must granted, and that question fully 
presented the record before us, feel that should pass upon 
now, and thus obviate necessity for further appeal. appears that 
the note sued bears opposite the signature the maker the word 
parenthesis; and, this makes the instrument sealed 
instrument, the ten-year and not the three-year statute limitations 
applicable, and the action was instituted within time without regard 
the action the state court which was nonsuited, and which 
shall refer hereafter. 487. 

The fact that the instrument contains attestation clause recit- 
ing that seal being used not determinative. Restatement 
Law Contracts, 100. The use the word paren- 
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thesis sufficient sealing, there intention the part the 
maker adopt this seal. Williams Turner, 208 202, 179 
806; Burton Leroy, Fed. Cas. No. 2,217; Philip Stearns, 
220, 105 467, Ann. Cas. 1108, and note; note, Ann. 
Cas. 674; 895; 693. And, the federal courts, 
the intention the maker determined the court from 
examination the instrument itself. said Jacksonville, 
Ry. Nav. Co. Hooper, 160 514, 519, Ct. 379, 381, 
Ed. 515: ‘‘Whether instrument under seal not question 
for the court upon inspection. Whether mark character shall 
held seal depends upon the intention the executant, shown 
the And, the word ‘‘seal’’ parenthesis com- 
mon use seal, its presence upon instrument the usual place 
seal, opposite the signature, undoubtedly evinces intention 
make the instrument sealed instrument, which should held con- 
the court, the absence other indications the contrary 
appearing the face the instrument itself. Langley Owens, 
Fla. 302, So. 457, 460, Ann. Cas. 247, and note; Restate- 
ment Law Contracts, (1) and comment (a). was well 
said the Supreme Court Florida the case cited: ‘‘When words 
having definite legal meaning and effect are knowingly used writ- 
ten instrument, the parties thereto will presumed have intended 
such words have their proper legal meaning and effect, least the 
absence any contrary intention appearing the 
this true words, must equally true all terms which 
law have definite meaning and effect. Notes executed this 
have definite meaning and legal effect, and should presumed 
that the maker intended them have their proper legal meaning and 
effect; nothing the contrary appearing the notes executed. 
The meaning and legal effect the notes executed should de- 
termined the court upon inspection them, and the intention 
the maker executing them should gathered from the terms 
the notes themselves.’’ 

The salutary and reasonable doctrine thus laid down the rule ap- 
proved the American Law Institute its Restatement the Law 
Contracts, where the following appears: 98. What amounts 
Adoption Seal. (1) promisor who delivers written promise 
which seal has been previously affixed impressed with apparent 
reference his signature, thereby adopts the seal. Comment: 
Under the rule stated subsection (1) extrinsic evidence not ad- 

Williams Turner, supra, there was finding the trial judge 
that the maker the note had intention adopting the word ‘‘seal’’ 
his seal. Whether the court intended hold that case 
that the question the maker’s intention was one for the jury de- 
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termine, need not inquire; well settled that not, under 
the Confomity Act (28 724), follow the state courts 
allocating the functions judge and jury. Herron Southern Pacific 
Co., 283 91, Ct. 383, Ed. 857. clear, therefore, 
that the instrument was one under seal, that the ten-year statute 
limitations was the one applicable, and that the action was not barred 
under that statute. 

But the same result would follow the three-year statute were ap- 
plicable. The note matured December 14, 1930. Action was instituted 
thereon the state court December 1931. May 29, 1934, 
plaintiff took voluntary nonsuit the action pending the state 
court, paid the costs that action, and, June 12, 1934, instituted 
this action. appears, therefore, that the original action was insti- 
tuted within less than three years after the cause action accrued, 
and that the present action was instituted within less than year after 
the nonsuit was taken the original action. statute North Caro- 
lina, 415, permits new action instituted within one 
year after the taking such nonsuit; and there can question 
the protection this statute being available, although the second 
suit was instituted the federal court. was well said the late 
Judge Walter Sanborn Harrison Remington Paper Co. (C. 
8th) 140 385, 398, (N. 8.) 954, Ann. 314: ‘‘Both 
the general terms the statute and upon familiar principles the 
exception the general statute and the new action were alike avail- 
able the federal court. Whenever the citizens state may secure 
trial and decision their controversies its courts original suits 
like proceedings, citizens different states have the right the 
determination the courts the United States like controversies 
between them which involve the requisite amounts. Rights created and 
remedies provided the statutes the states pursued the 
state courts may enforced and administered the national courts, 
either law, equity, admiralty, the nature the rights 
and remedies may require. party going into national court 
does not lose any right appropriate remedy which might have 
availed himself the state courts the same See, also, 
Jones Jenkins (C. 8th) F.(2d) 642; Hicks Fordham 
(C. 5th) 246 236; Kansas City Hydraulic Press Brick Co. 
National Surety Co. (C. 8th) 167 496; Eliot 
(C. per Mr. Justice Gray) 469. 

For the reasons stated, the judgment appealed from will re- 
versed. 
Reversed. 
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RIGHT CHARGE BACK CHECK 
(Continued from page 376) 


must conceded that William Bache, the payee named 
the check, had been dead for some time when the check was issued. 
Under section the Negotiable Instruments Act (Smith-Hurd 
Ann. St. 98, 21; Rev. Stat. 1935, 98, par. 21) instru- 
ment payalbe money, order negotiable, “must payable 
the order specified person bearer,” and “specified 
person,” contemplation law, must existing person capable 
indorsing the instrument and being party contract. 
“Paper cannot made payable dead man.” Corpus Juris 
172. Therefore, when instrument made payable one not 
existence, the instrument void and one can acquire any rights 
thereunder. was held United States First National Bank 
Coffeyville, 410 (C. Kansas). that case pension 
check Mary Beard was issued after her death. grandson 
forged her indorsement, and, after indorsing the check himself, de- 
posited with the defendant bank, withdrawing part the proceeds. 
The bank sent the check another bank for collection, and through 
various collection banks was finally presented the government 
and the proceeds were remitted through collection channels the 
bank deposit. Some two years later the forgery the payee’s 
indorsement was discovered, and the United State instituted suit 
against defendant bank. The court allowed recovery, saying: (82 
410, pages 411, 412). 

“The issuance the check said Mary Beard after she was 
dead was act utterly void, and the check itself was absolutely 
void, and act any one could breathe into the breath life, 
make any value whatever. When the defendant bank took 
the check devolved upon know that was the 
legal holder and paid the money out its own risk, and 
peril. The loss sustained reason its own neglect 
paying the check. has received from the government 
amount demanded this suit, and there reason law 
equity why should not held responsible and reimburse the gov- 
ernment the amount paid out.” 

the same effect was Wayman Torreyson, Nev. 124. Under 
both these decisions the instrument was held absolutely void. 
would logically follow that one can acquire any rights under 
void instrument, and, having procured money without right, plain- 
tiff the instant case was liable refund it. 

Plaintiff takes the position, however, that after payment the 
check the drawee bank the defendant, and defendant 
plaintiff, who turn paid out third person, the drawee bank 
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was estopped recover from defendant, and defendant bank was 
turn estopped recover from plaintiff. Several cases are cited 
sustain this position. The first Knights and Ladies Security 
Hibernian Banking Ass’n, 137 App. 175, wherein plaintiff drew 
death benefit draft its own treasurer, payable “on presentation 
Certificate No. James Kane properly re- 
leased.” Kane, who was named the draft payee, was fact one 
Regent, who fraudulent means had induced plaintiff issue 
certificate insuring the life James Kane, his alleged brother, and 
naming Frank Kane beneficiary. ‘Thereafter Regent made proof 
the death James Kane and plaintiff issued the draft Regent, 
believing was Frank Kane. defendant indorsed the draft 
and sent its correspondent, the First National Bank Topeka, 
which presented the Central National Bank Topeka, the 
drawee bank, which turn presented the plaintiff, who paid 
the drawee bank, which turn paid the First National Bank, 
which remitted the defendant collecting bank and the defendant 
collecting bank thereupon paid Regent, the person from whom 
received the draft for collection. The maker sued the collecting bank 
and was allowed recover, the court holding that before paying 
the draft was its duty satisfy itself the authenticity all 
signatures. 


Bank Williamson McDowell County Bank, Va. 
645, 761, (N. S.) 605, another case cited 
plaintiff, the drawee bank had paid the check the collecting bank, 
who thereupon paid the proceeds its depositor, the plaintiff. The 
court held that the drawee plainly should have been estopped 
recover because causing the collection bank change its position 
its (drawee’s) act. 

258, note 1107, 1111, contains the following: 


“Since the bank was merely collecting agents and did not pay 
over the money (to its depositor) until had received (from 
drawee) the drawee was estopped reclaim the money from (the 
collecting bank). 

the money paid bank which took the paper for 
collection and paid over the money only after receiving from the 
drawee, the drawee cannot recover back the money paid, although 
the collecting bank had endorsed Commercial Savings 
Bank Co. Citizens’ National Bank, Ind. App. 417, 120 
670. Pennington County Bank First State Bank, 110 
Minn. 263, 125 119, S.) 849, Am. St. 
Rep. 496, where the check was forwarded for collection, with re- 
quest for advice whether not was honored, and payment 
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made the collecting bank only after notification that was good, 
the drawee was denied recovery. 


Another case cited plaintiff Citizens’ National Bank 
Odessa San Angelo Nat. Bank (Tex. Civ. App.) (2d) 
388, 390 from which plaintiff quotes the following excerpt: 

Where bank indorsed “forged check ‘previous indorsements guar- 
for the purpose sending through regular banking 
channels for collection, [the] drawee bank, which received and paid 
the check due course business, and which not discover 
forgery check nor give notice collecting bank thereof until 
days after payment, had burden alleging and proving that col- 
lecting bank had not paid out the money indorsers before re- 
ceived notice forgery.” 

substantially all the cases relied plaintiff appears 
that the original signature the maker was forged, and not the 
indorsement the instant case. well-established rule that 
tor, but which the maker’s signature forgery, the bank must 
stand the loss and cannot look prior holders for reimbursement. 
This rule based the presumed negligence the drawee failing 
meet its obligation know the signature its correspondent, 
and that the drawee presentment check pronounces valid, 
and pays it, payment neglect the duty which the law 
places the bank, and must suffer the result its negligence. 
the case forged indorsement, however, the drawee bank has 
means checking knowing the validity indorsements 
persons who are strangers it, and therefore, after payment 
develops that there was forged indorsement, the drawee bank has 
right look the one whom payment was made the 
indorsers after the forged one, for reimbursement. Bank 
Williamson McDowell County Bank, Va. 545, 761, 
(N. S.) 605, previously cited, the opinion not based 
estoppel reason the changed position the collecting bank 
through having parted with the proceeds. The actual holding that 
case that drawee bank which pays check which its deposi- 
tor’s signature forged maker cannot recover from the collecting 

bank even though the latter may have been guilty negligence 
taking the check without proper inquiry. Bank Montreal Rex, 
Canada 258, also previously cited, involved checks which 
the makers’ signatures were forgeries, and was held that having 
paid the checks the drawee could not look the collecting bank 
unless the collecting bank still had the funds. The quotation from 
does not disclose whether the forgery was that the 
makers’ signatures indorsement but examination Com- 
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mercial Savings Bank Co. Citizens’ National Bank, Ind. App. 
417, 120 670, therein discussed, shows that the maker’s signa- 
ture and indorsement were forged and that the drawee bank there- 
fore could not recover, since was bound the approval its 
depositor’s signature. National Bank Odessa San 
Angelo Nat. Bank, supra, also involved forged original signature, 
and not indorsement. The same true First State Bank 
First National Bank, 234 App. 39, cited plaintiff’s brief. 
think these citations are not applicable the situation before us, 
for the following reasons: 

Ordinarily bank acquainted only with its own depositors, and 
should not held know have any means knowing makers 
checks other banks indorsers prior its depositor, either 
their signatures their financial stability. the other hand, 
one who takes check presumably knows, has the means know- 
ing, the person from whom takes, and doubt the 
identity, signature, financial responsibility such person, 
may refuse accept the instrument. bank the exercise 
proper precautions may assume responsibility for verification 
signatures its depositors, but cannot, addition thereto, 
called assume responsibility with respect acts outside 
parties. Knowing its depositor, bank can with reasonable safety 
accept for deposit, and give credit for, check drawn unknown 
person and containing unverified indorsement, for the bank can 
back the depositor case the item should prove value, the 
depositor and prior holders have turn the right look their 
successive transferors until the infirmity reached, thereby fixing 
the loss where should between the parties—on the one who 
took the check without proper knowledge the one from whom 
acecpted. These conclusions are sustained abundant authority. 

Section the Negotiable Instruments Act. (Smith-Hurd Ann. 
St. 98, 43, Ill. Rev. St. 1935, 98, par. 43) expressly provides 
that rights can claimed under forged signature. Sections 
and the act (Smith-Hurd Ann. St. 98, 85, 86) provide 
that indorser warrants all subsequent holders, among other 
things, the following: 


the instrument genuine and all respects what 
purports be. 

That has good title it. 

all prior parties had capacity contract. 

That has knowledge any fact which would impair 
the validity the instrument.” 


Corpus Juris 692, 420, the rule stated thus: 
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bank which pays out money forged instrument may 
recover the same from the person who receives the money, provided, 
course, the bank has suffered some injury loss consequence 
the forged indorsement.” 


Brady Bank Checks (2d Ed.) 167, the author says: 


“The same principles which permit drawee bank recover from 
collecting bank the money paid check bearing forged 
indorsement, permit the collecting bank recover like manner 
from prior party.” 


Applying sections and the Negotiable Instruments Act 
the facts this case, think that plaintiff, her indorsement, 
warranted the bank, among other things, that she had good title 
the check, and since her claim rested forged indorsement, 
would follow that she had title all, and therefore her warranty 
was breached, with the result that the bank could look her for the 
funds wrongfully received. 


